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Our readers will notice in the present 
issue, an improvement in the typographical 
appearance of the JouRNAL. We have for 
some time felt that in this respect the 
book has not kept pace with its progress 
in other directions. In recent years, the 
number of readers, the hold on their atten- 
tion, and the general sphere of usefulness 
of the JourNAL, have largely increased, 
and we are alive to the truth that the dress 
of a first-class, influential banking journal 
should be in keeping with its literary im- 
portance. Hence, with this issue, we have 
made a beginning towards improved ty- 
pography, and it is our intention to con- 
tinue the improvement in subsequent num- 
bers, as well as make an enlargement of the 
magazine, until our ideal is ultimately 
reached. 

In the October num- 
ber, at page 566, we 
published a ruling of the Commissioner 
of Internal Revenue, affirming a previous 
ruling that money orders or “travellers” 


Express Companies 
Selling Exchange. 


cheques” issued by express companies 
were not bills of exchange, within the 
meaning of the war revenue act, and that 
therefore the issuing companies were not 
required to pay special tax as brokers by 
reason of the money order business carried 
on by them at various agencies throughout 
This ruling was made in 
affirmation of a former ruling, which had 
been widely complained of by bankers in 
different sections, who contended that the 
express comparies and their agencies had 
been exempted from special tax as brokers, 
for carrying on the business of selling ex- 


the country. 


change. The Commissioner said that the 
ruling complained of was confined to the 
money order business of express com- 
panies, and that as such orders could not 
be regarded as bills of exchange, there 
was no ground for complaint. He said, 
furthermore, that whenever collectors of 
internal revenue come into the possession 
of facts showing that express companies 
or their agents are engaged in the busi- 
ness of purchasing and selling exchange, 
without having made return and paid 
special tax as brokers within the time pre- 
scribed by law, it becomes their duty to 
report such cases for assessment of the 
special tax and 50 per cent. penalty. 

This ruling was made on the 2oth of 
October, 1899. On the 27th of the same 
month, a committee of the American 
Bankers’ Association were given a hear- 
ing before the Commissioner upon the 
same subject; and, as a result of that 
hearing, a further ruling has been made 
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by the Commissioner, which will be found 
published in this number. The Commis- 
sioner points out that no question was 
raised by the Committee in its argument 
as to the correctness of the former ruling 
with reference to the sale of money orders 
by express companies “in the form and 
upon the conditions upon which such 
orders have heretofore been drawn and 
issued,” and that, at present, he shall 
make no change in the ruling relative to 
this money order business. But, from the 
evidence submitted by the Committee as 
to the transactions of at least one of the 
companies, namely, the American Express 
Company and its agents throughout the 
United States, he concludes that this com- 
pany and itsagents have, at all events, in- 
curred the special tax liability as brokers. 
Circulars and advertisements of this com- 
pany show that part of its business is “to 
buy or sell foreign money at any of its 
agencies in the United States,” and that 
“it is always in the market for the pur- 
chase of good foreign bills of exchange.” 
This, of itself, without more, the Commis- 
sioner holds, warrants a direction to col- 
lectors in the various districts in which 
the company and its agents are engaged in 
such business, to report the case for the 
assessment of the special tax and penalty. 

To sum up the rulings to date, there- 
fore, the money orders or “ traveller’s 
. cheques” issued by express companies 
and their agencies in the form and upon 
the conditions in which such orders have 
heretofore been drawn and issued, are not 


deemed bills of exchange, and as such’ 


subject to tax; but wherever express 
companies, and their agencies, are en- 
gaged in the business of buying or selling 
foreign money or bills of exchange, they 
are required to pay special tax as a broker. 


Negotiability How careless banks some- 
saaasennia times are in assuming that 
paper, offered for purchase or discount, is 
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negotiable, when in reality it is not, is illus- 
trated by a decision from South Dakota 
which we publish in this number. A note 
payable on or before a stated date, had on 
the margin the following clause : 

“ This note to be discounted at 12 per cent. 
if paid before maturity.” 

A bank in South Dakota saw nothing 
objectionab’e in the note, and readily in- 
vested its funds therein. But, attempt- 
ing to collect the same from the maker, it 
learns from the Supreme Court of South 
Dakota that the marginal clause destroyed 
the negotiability of the note by making 
the amount to be paid thereon uncertain, 
and being non-negotiable, it was open to 
a defense which the maker had against 
the payee. 

The negotiability of commercial paper 
is vital to its value as a bank asset, and it is 
as necessary that every discounting banker 
should be familiar with all the rules affect- 
ing negotiability, as with the financial 
standing of the parties whose names ap- 
pear thereon. He acquires this latter 
branch of knowledge from contact with 
men and experience in commercial affairs. 
The first stated branch of knowledge, in 
all its technical variety, he can best ac- 
quire by a close perusal of the monthly 
pages of the BankING Law JouRNAL, 
which will furnish an insurance against 
the losses which are constantly being in- 
curred, through an imperfect knowledge 
of the law governing commercial paper. 


Lead Pencil 
Check. 


Who is the most to blame, 
the man who draws a check 
in lead pencil and then throws it into 
a spittoon, or the bank which pays such 
check, after it has been fished out, upon the 
forgery of the indorsement ? This interest- 
ing question has arisen in Kentucky, and 
the Court of Appeals has left undecided 
whether throwing the check away, or 
paying it on a forged indorsement, is the 





EDITORIAL, 


greater negligence. But the Court does 
decide that the bank is liable to and 
must pay, the holder of a duplicate check 
issued in place of the one which was 
thrown away. 


Bank Cashiers 
and Libel Suits. 


It is not often that the 
written acts of a bank 
Official, done in the strict performance 
of his duty, are made the basis of a suit 
for libel, but an interesting case of this 
nature has come before the Kentucky 
courts, and is reported in this number. 
It seems that the cashier of a bank, 
having received through the mail for 
collection, a promissory note purport- 
ing to be made by a party in his town, 
presented the same and was refused 
payment, the alleged maker giving as a 
reason that he had never made such a 
note, and that it was a fraud and a for- 
gery. The cashier, in the course of his 
duty, naturally reported back this state- 
ment by indorsement on the note, which 
circulated back through the channel of 
transmitting banks to the original own- 
er. The owner felt aggrieved. The 
note had been made by the party. not- 
withstanding he had denied his off- 
spring, and it was not a fraud ora 
forgery, but a genuine instrument; the 
statement to the contrary reflected on 
the honor ard integrity of the owner, 
and did him a grave injury and injus- 
tice, by making it appear that he had 
attempted to negotiate and obtain credit 
upon a counterfeit. A suit for libel 
was, consequently, a necessary balm for 
his injured feelings and such suit was 
therefore brought against both the ma 

ker who made the injurious statement, 
and the cashier who reported it. The 
result of the case is highly satisfactory 
from the cashier’s standpoint. if not 
from the owner’s. The cashier in writ - 
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ing his report of what the maker said, 
was making a privileged communica— 
tion for which he could not be held an- 
swerable; nor was there any case against 
the maker himself ‘or libel as he had 
written nothing, and to constitute a li- 
bel there must be written defamatory 
matter. The utmost relief the courts 
would grant the owner in such a case, 
it is pointed out, would be possible 
damages, in an action against the maker 
for slander 

Kentucky cashiers may now breathe 
more freely, in reporting back some of 
the utterances, slanderous, explosive, 
belligerent, duel-challenging, or other- 
wise. made by makers of promissory 
notes, when insulted by a demand of 
payment. It is one of the privileges, 
peculiar to their profession, to circulate 
such utterances on the win ed instru- 
ments of commerce free from the 
avenging hand of the law. 


Collections Through When banks receive 
Intermediary Banks. on deposit for collec- 
tion, bills, checks and notes payable at a 
distance, it is a frequent practice, instead 
of sending the items direct to an agentat 
the place of payment, to forward them in 
a circuitous or roundabout way througha 
chain of correspondents more or less re- 
moved, with the result that the paper 
reaches the place of payment and is pre- 
sented sometimes many days later than if 
sent direct. In cases where such delayed 
presentment results in a loss by reason of 
failure of the drawee of a check or bill, 
or the attachment or withdrawal of the 
funds of the drawer in the interim be- 
tween the time of possible, and of actual, 
presentment, the courts have many times 
been called upon to fix the blame for the 
delay; and have generally held the trans- 
mitting bank responsible on the theory 
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that due diligence has not been exercised 
in forwarding the paper by a circuitous 
rovte. 

In this connection, we now have to note 
a decision to the contrary purport by the 
supreme court of Tennessee, in which it 
is squarely decided that a bank, receiving 
paper for collection payable at a distance, 
is justified in making use of intermediary 
banks, according to its usual custom, and 
is not bound to send direct to an agent 
at the place of payment. This, we be- 
lieve, is the first decision of this kind 
which has been rendered. The rules gov- 
erning presentment through the mail are 
involved in much conflict, as they emanate 
from the courts of independent states. It 
would be a great boon to the banking 
fraternity, if they could be simplified and 
made uniform, The Negotiable Instru- 
ments Law does not extend to this sub- 
ject. 


Prompt Present- 


It is undeniable, asa gen- 
ment of Checks. 


eral thing, that out-of- 


town checks deposited in banks by their 
customers go through for presentment 
without delay,and that the period of their 
repose in the pigeon-holes of the bank is a 


matter of hours rather than days, But 
an out-of-town check is sometimes held 
over for two or three days, through inad- 
vertence, or for some special reason, per- 
haps, and whenever this is done, the bank 
takes the risk of the continued solvency 
of the drawee. An instance is afforded 
by a New York court of appeals decision 
reported in the present number, where 
this risk was taken and resulted in loss, 
A customer of a New York city bank in- 
dorsed and deposited a $4,900 check on 
Chicago at 10 a.m. ona Monday morning, 
the 29th of May, 1853. If the bank had 
transmitted the check by mail in the regu- 
lar course of business, it would have 
reached Chicago and could have been pre- 
sented for payment at 10 o’clock on the 
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second day after it was deposited—May 
31st. But the check was retained by the 
New York bank, so that it was not pre- 
sented until the morning of June 3, which 
was too late for its collection, as the 
drawee bankers did not open their docrs 
on or after that day. Asa result, the New 
York bank, by reason of its negligence in 
presentment, is held to lose the amount, 
both drawer and indorser being thereby 
discharged; and, it appearing that the in- 
dorsing depositor took up the check from 
the New York bank in ignorance of the 
fact that he was discharged as indorser, 
it is held that he is entitled to a judgment 
against the bank for return of the money 
so mistakenly paid. 

The necessity for the greatest prompt- 
ness in the presentment of checks is an 
old and universally recognized principle of 
banking; but in practice there are isolated 
cases, now and then, when it is disregard- 
ed. Such decisions as the present are 
useful as reminders that the principle is 
not worn out, but is in good working or- 
der, and sometimes operates with venge- 
ful force upon those who neglect to ob- 
serve it. 


Forged 


The banks in Pennsyivania have 
Checks. 


one advantage over banks in other 
states of the Union, namely, in the greater 
protection which the affords them 
against losses through forged checks. In 


law 


every state the banks suffer, more or less, 
through paying out money upon checks to 
which the depositor’s signature has been 
forged. Of course, such payments cannot 
be charged up against the depositor, and 
furthermore, as banks are supposed to be 
familiar with their depositors’ signatures, 
while the public is not, the rule of law has 
been established that any mistake of the 
signature is at the bank's sole peril, and 
that money paid on a forgery thereof is a 
finality, and cannot, as a general thing, be 
recovered from the person who has re- 
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ceived it. This rule of law *prevails 
throughout the United States universally, 
except in Pennsylvania, where it was 
changed by a statute, half a century ago, 
which permits a bank which pays a check 
on the forged signature of its depositor, to 
recover the money. 

But not alone are the Pennsylvania 
banks favored in this statutory relief from 
the common law penalty of non-recovery 
of money paid on a forged check signature, 
but there is another phase of protection 
from the consequences of paying forged 
paper, which has very recently been devel- 
oped by the highest court of the state, 
and which, we believe, is peculiar to that 
state ; that is tosay, the Pennsylvania law, 
as judicially expounded, imposes the duty 
upon a depositor to examine paid checks 
returned from the bank, and reject any 
bad ones, within a reasonable time ; and if 
he fails in this duty, and overlooks forged 
checks which have been paid by the bank 
and returned among his vouchers, the loss 
arising from such payments which, as be- 
tween the depositor and bank, originally 
rested with the bank, will be shifted, and 
fall upon the depositor. We publish in 
this number, the decision of the Supreme 
Court of Pennsylvania in substantiation of 
this, in a case where a bank paid a series 
of checks on which its depositor’s signa- 
ture had been forged by the latter’s con- 
fidential clerk, and where, the clerk being 
charged with the duty of examining re- 
turned vouchers, the forged 
checks and concealed the forgeries for a 
period of two and one-half years. The 
bank is held entitled to charge the payments 
to its depositor, who failed in his duty of 
examination. 


abstracted 


This decision, in its conception of the 
depositor’s duty of examination, is directly 
contrary to that of the New York court of 
appeals in the case of Shipman v. Bank of 
the State of New York, wherein Bedell, a 
confidential clerk, caused to be issued by 
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a firm of depositors a long series of checks, 
drawn payable to fictitious persons, to 
whom the firm supposed they were loaning 
money, which checks the bank paid upon 
forgeries of the indorsements. When these 
checks were returned from the bank, the 
successive forgeries were likewise con- 
cealed by the confidential clerk fora long 
period of time before ultimate discovery. 

The court ruled that when checks are 
returned, a depositor has the right to as- 
sume that the bank has ascertained the 
fact that the indorsements are genuine, 
Delegation by the depositor to a com- 
petent subordinate, of the examination of 
returned vouchers, is a performance of his 
full duty; and his failure to disclose for- 
gery of indorsements does not relieve the 
bank from its obligation to pay only upon 
a genuine order. 

Very different, this, from the view of 
the Pennsylvania supreme court. 

The duty of examination of returned 
vouchers, by a depositor, and rejection of 
bad ones within a reasonable time; failing 
which, the depositor and not the bank 
must suffer the consequences, which is 
now Clearly established as the doctrine of 
the Pennsylvania courts, is one, which it is 
eminently just should be imposed on bank 
depositors. But no otherstate court has 
yet, we believe, gone to the same extent 
in clearly defining such a rule of duty, and 
applying it, so as to shift the loss upon 
forged paper, from bank to depositor. It 
is a decision, therefore, which should be 
taken particular note of, by bankers all 
over the country, as supplying an argu- 
ment and precedent for the establishment 
of a like rule in other states, in which the 
same question may hereafter arise. 


Our Foreign 


The foreign commerce of the 
Commerce. 


United States seems likely to 
make the highest record of the century 
in the closing year of that period. The 
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October exports are larger than those of 
any preceding October, the total for the 
ten months ending with October is greater 
than the total for the corresponding 
period in any preceding year, and it is 
apparent that for the first time in our 
history the foreign commerce of the year 
will exceed two billion dollars. For the 
ten months ending with October, 1899, 
the figures of the Treasury Bureau of 
Statistics show the total exports to be 
$1,029,242,000, while in the correspond- 
ing months of last year they were $987,- 
879,000. 

This remarkable increase in exporta- 
tions is the more suprising because of 
the absence of the excessive demand 
abroad for our breadstuffs which charac- 
terized the year 1898. In that year the 
short crops abroad and plentiful supplies 
of breadstuffs of all kinds in the United 
States resulted in an abnormally large 
exportation of breadstuffs, so that the ex- 
portation of agricultural products in the 
present year naturally falls about thirty- 
five million dollars below that of the cor- 
corresponding period of last year. Yet the 
total exportations for the ten months are, 
as already indicated, more than 40 million 
dollars in excess of those of last year. 

It is easy, however, to find the cause of 
this remarkable growth in our total ex- 
portations which occurs in the face of the 
reduction in our exportation of bread- 
stuffs. An examination of the detailed 
figures of the nine months of the year 
already accessible shows that the exports 
of manufactures in that period were 50 
million dollars in excess of those of 
the corresponding months of the pre- 
ceding year and 65 million dollars 


greater than those of the same months of 
1897, while the products of the mine were 
4 million dollars greater than those of 
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the corresponding months of last year, 
and those of the forest 6 million dollars 
in excess of the corresponding months of 
the preceding year. Thus the year’s ex- 
portation of agricultural productions will 
be quite up to the normal, while those of 
manufacture, mining and forestry will ex- 
ceed those of last year and indeed of any 
year in our history, 

Imports have increased more than ex- 
ports, for they were unusually low in 1898, 
while exports were unusually high in that 
year, The total importations in the ten 
months ending with October, 1899, is 
$658,375,000, against $527,734,000 in the 
corresponding months of last year. This 
large increase in importations is chiefly in 
supplies for the manufacturers whose in- 
creased exports are already noted and in 
foodstuffs which cannot be produced at 
home. 


Interestand A very interesting paper dem- 
Excnange. onstrating the justice of 
charging exchange fees, and defining how 
exchange charges may be regulated, was 
read before the last convention of the 
Kansas Bankers’ Association by Mr. L. F. 
Naftzger, of Wichita, and is published in 
this number. Bankers charge interest for 
the use of their money, but the equally 
important problem of obtaining compen- 
sation for their services in the transfer of 
money is not given the attention it de- 
serves. Mr. Naftzger says that exchange 
fees, as well as interest rates, should and 
can be regulated locally by the banks, 
and he urges upon bankers to have some 
decided understanding locally, relative to 
interest and exchange, and not be out- 
done in this latter reature by the express 
companies, who universally maintain fixed 
charges for selling exchange, 
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HIDDEN DANGERS TO RETIRED MEMBERS OF BANKING 
PARTNERSHIPS, 


There are 2,000 or more private bank- 
ing firms doing business in the United 
States to-day, from which, from time to 
time, there are, naturally, retirements of 
some of the members, and a continuation 
of the business by the remaining partners, 


with or without the accession of new mem- — 


bers. 

In this connection the question becomes 
important, to what extent is the outgoing 
partner liable for the subsequently con- 
tracted debts of the new firm? The an- 
swer is very simple: notwithstanding the 
dissolution caused by his retirement, he re- 
mains liable, as a partner, for new debts in- 
curred by the bank to all who have been 
customers of, or dealers with, the old firm 
before its dissolution and who have not 
had actual notice or knowledge that the re- 
tired partner has severed his connection 
with the establishment. 

This rule of law is perfectly plain and 
well established; yet it is probably the 
case in nine out of ten of the retirements 
of outgoing partners that there is no 
full realization of the oftentimes disas- 
trous consequences to the retired partner 
which this rule entails when not properly 
provided against; for the steps which the 
retiring partner takes to protect himself 
from the liability flowing from this rule 
are, asa general thing, utterly- inadequate 
for that purpose. Generally, the publica- 
tion of notice of dissolution in the leading 
newspaper of the town in which the bank 
is located is regarded as all sufficient as a 
notice to depositors and other creditors 
that the outgoing partner is no longer con- 
nected with the concern, and when this is 
done, and his name has been dropped from 


the bank’s stationery and office signs, he 
feels that his connection with it has been 
entirely ended and there can be no further 
liability on his part for any of the acts of 
his successors in the future. 

But let us suppose the future manage- 
ment of the bank has been bad, and it be- 
comes insolvent ; that numerous depositors. 
and other creditors who have dealt with 
the bank from a time previous to the re- 
tirement, now want their money ; that they 
disclaim any knowledge or notice of the 
dissolution and retirement of the old mem- 
ber, but assert they have always supposed 
he was yet a partner ; that they have never 
seen the published notice of dissolution, 
nor taken particular notice of the bank's 
stationery or signs; and that the retired 
partner is the only solvent source from 
whence to derive their money. What then ? 
The chances are, in such a case, that he 
will have to pay up, even after long years 
of retirement and fancied security, and 
when the bank has to him become nothing 
but a fading memory. 

That this is no dream, but an actual 
tangible liability, and a present danger not 
sufficiently taken into account by outgoing 
partners of banking partnerships, may be 
demonstrated by the citation of the two 
following cases, both decided w.thin a year 
by state supreme courts: 


Case No. 1, 
Liability of Retiring Partners of Banking 


Firm to Depositors of Insolvent Succes- 
sor, 


A banking partnership was formed to 
continue ten years, At the end of two 
and a half years, four of the six partners 
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retired under articles of dissolution, and 
the remaining two continued the business, 
notifying the public by a sign in the win- 
dow, naming the new firm as “ successors 
to” the old; also by printed calendars and 
printed withdrawal receipts. Nine months 
later the new firm failed. A depositor 
whose account had been opened with the 
old firm and carried, with the same pass- 
book, with the new firm, down to its fail- 
ure, is held entitled to recover the balance 
of his account from the retiring members 
of the old firm—they being solvent—he 


never. having received personal notice of ° 


the change of partners, and establishing, 
by evidence, that he had no actual notice 
thereof.—Decision of Supreme Court of 
Illinois in Arnold v. Hart, December 14, 
1898, reported in B. L. J. for April, 1899. 


CasE No. 2. 


Liability of Retired Partner to Payee of 
Certificate of Deposit issued in name of 
Banking Partnership, after Dissolution, 
by Partner continuing Business. 


A banking partnership of M. & S. exist- 
ed in Yankton and Sioux Falls, Dak., from 
1881 to 1885, when it was dissolved by mu- 
tual consent and notice of dissolution pub- 
lished in a Yankton paper. After the dis- 
solution, S. continued to transact the busi- 
ness at Yankton without the knowledge of 
M., and in 1890, 1891 and 1892 issued in 
the firm name four certificates of deposit 
to one C., who had had dealings with the 


partnership before dissolution and did not 


have notice thereof at the time the certifi- 
cates were issued. S. died in 1893, pre- 
sumably insolvent, and thereafter C., the 
holder of the certificates, brought suit to 
hold M. liable thereon, M. is_held liable 
as surviving partner.—Decision of Supreme 
Court of South Dakota, Sept. 2, 1899, 
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Cornwall v. McKinney, reported at page 
619, this number. 

These cases both afford practical illus- 
trations of the dangers to retired members 
of banking partnerships which we have 
above pointed out. In case No, 1, retiring 
partners were held liable to one who had 
deposited money nine months after their 
retirement, because this depositor had not 
received notice of the change of partners. 
In case No. 2, eight years had elapsed be- 
fore the retired partner was called upon to 
make good a debt contracted by the one 
who continued the business. He also had 
to pay up, because the creditor had had 
no actual notice that he was not still a 
member of the old firm. 

‘These cases, then, teach the necessity of 
actual personal notice to every creditor and 
dealer of a banking partnership, when 
there is a dissolution by the retirement of 
any of its members. It will not do forthe 
retiring partner to rely, as was done in case 
No. 1, upon the successors giving such no- 
tice (which consisted in that case of put- 
ting a public sign in the and 
printing the name of the new firm on cal- 
endars and withdrawal receipts and proved 
inadequate to convey notice in the particu- 
lar case); nor, as was done in case No. 2, 


window 


by merely publishing notice of dissolution 
in the local newspaper (which also in the 
particular case was ineffective to convey 
actual notice to a subsequent creditor upon 
a certificate of deposit). It is very im- 
portant that the retiring member should 
pursue a much more thorough course, and 
not stop short of seeing that each deposi- 
tor and every other creditor of the bank 
have personal notice of the dissolution and 
if possible an acknowledgment from each 
individual of its receipt. ‘Then, and then 
only, can they retire feeling perfectly safe 
from future liability. 
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Embracing special reference to the changes thereby wrought in the former law 


NOTE.—As enacted in New York, the Negotiable 
Instruments law is divided into nineteen articles as 
follows: 

1. GENERAL PROVISIONS (Sections 1—17) 

2. NEGOTIABLE INSTRUMENTS: Form and Interpre- 
tation (20—42) 

Consideration (50—55) 
Negotiation (60—80) 
Rights of holder (go—98) 
Liabilities of parties (110—119) 
Presentment for payment (130—148) 
Notice of dishonor (160—18y) 
Discharge (200—206) 
BILLS OF EXCHANGE. (210—215) 
. Acceptance (22c—230)) 
12. Presentment for acceptance (240—248) 
13. Protest (260—268) 
14. Acceptance for honor (280—290) 
15. Payment for honor (300—306) 
16. Bills1n a set (310—315) 
17. PROMISSORY NOTES AND CHECKS (320—325) 
18 Notes given for patent rights (330—332) 
19. Laws repealed: When takes effect (340—341) 

The provisions of the law naturally fall under four 
general classifications. 

a. General Provisions. 

b. Negotiable instruments in General. 

c. Bills of Exchange. 

da. Promissory Notes and Checks. 

The text of the law is the sdme in all the states(with 
some slight exceptions which will be noted) but the 
numbering of the sections, and in some states of the 
articles, is not uniform, There 1s, however, the same 
continuity of articles and text, except that in some 
instances “General Provisions” follow, instead of 
precede, the remainder of the act. By following this 
course of study with reference tothe New York act, 
asabove outlined, the reader in each state can apply 
the same to the law of his own state. 
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NEGOTIABLE INSTRUMENTS IN 
GENERAL. 


ARTICLE Il, FORM AND INTERPRETA- 
Tion (Continued). 
The next section to be considered in 
Article [I dealing with the form and’ in- 


of the subject in all the above states—Commenced in June number, 





terpretation of negotiable instruments, is 
Sec. 24, which is as follows; 


Sec. 24. Additional Provisions Not 
Affecting Negotiability.—An instrument 
which contains an order: or promise to 
do any act in addition to the payment 
of money, is not negotiable. But the ne- 
gotiable character of an instrument,other- 
wise negotiable, is not affected by a pro- 
vision which: 

1. Authorizes the sale of collateral secur- 
ities in case the instrument be not paid at 
maturity; or 

2. Authorizes a confession of judgment 
if the instrument be not paid at maturity; 
or 

3. Waives the benefit of any law intend- 
ed for the advantage or protection of the 
obligor; or 

4. Gives the holder an election to re- 
quire something to be done in lieu of pay- 
ment of money. 

But nothing in this section shall vali- 
date any provision or stipulation otherwise 
illegal. 


The main provision of this section, that 
an instrument which contains an order or 
promise to do any act in addition to the 
payment of money, is not negotiable, is 
sweeping in its nature, and covers a wide 
variety of independent provisions. The 
rule of the common law, which is eme 
bodied in this provision, is thus stated by 
Mr. Daniel, at Sec. 59 of his work on Ne- 
gotiable Instruments: 


“It is essential to the negotiability of 
the bill or note that it purport to be onLy 
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FOR THE PAYMENT OF MONEY. Such at 
least may be stated to be the general rule 
for if any other agreement of a different 
character be engrafted upon it, it becomes 
a special contract, clogged and involved 
with other matters, and has been deemed 
to lose thereby its character as a com- 
mercial instrument.” 


It is readily seen that the object for 
which the instrument is created being the 
payment of money, the incorporation in it 
of contracts as to other matters, foreign 
to this object, will spoil its negotiable 
character; hence, contracts relating to 
various independent matters, quite dis- 
tinct from the payment of money, incor- 
porated in instruments for the payment of 
money ,have quite generally been regarded 
by the courts of the country as destroying 
the negotiability of the instruments con- 
taining them. For example, if the in- 
strument be for the payment of money 
and also for the delivery of a horse and a 
wharf, it is not negotiable; or if it be to 
pay money and to insure the payee’s colt; 
or to pay a certain sum of money and all 
fines according torule; orto pay a certain 
sum of money and “to take up our note 
given to W & H forthat amount;” or to 
pay money and, on the payee’s part, to 
build a fence; or promising to pay the 
amount, with an independent contract 
that the title or the possession of the pro- 
perty for which the note is given shall in 
the meantime rest with the payee. Inall 
these, and in numerous other instances 
of like nature, the instrument is not ad- 
mitted into the negotiable class, 

But there are certain classes of stipu- 
lations additional to the order or promise 
to pay money, not however independent 
of, but connected with and having refer- 
ence to it, which have been regarded by 
the courts as not affecting the negotiable 
character of the instrument; and these 
classes are provided for in the Negotiable 
Instruments Act in the four subdivisions 
of Section 24. 
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(1). The negotiable character of the 
instrument is not affected by a provision 
which authorizes the sale of collateral se- 
curities in case the instrument be not 
paid at maturity. The commercial world 
is full of promissory notes, secured by col- 
lateral, which contain clauses authorizing 
the sale of collateral if the note be dis- 
honored. Where such a provision is 
merely to this effect, and does not ccn- 
tain a contract for something else to be 
done in addition to the payment of money, 
the courts have held that the negotiabil- 
ity is not destroyed. Subdivision 1, per- 
petuates this judicial rule. Such a stipu- 
lation, it is seen, is not an independent 
contract relating to some independent 
matter other than the payment of the 
money, but is a contract having reference 
to its payment, and in aid thereof. 

(2). Negotiability is not affected by a 
provision which authorizes a confession 
of judgment, if the instrument be not paid 
at maturity. Here, likewise, the addition- 
al stipulation authorizing a confession of 
judgment, has reference to the payment of 
the money and is in aid of its collection. 
The author of the law announces that this 
provision was inserted to meet the re- 
quirements in some states where judgment 
notes are in use. Such notes are not in 
use in New York. 

(3.) Nor is negotiability destroyed by a 
provision which waives the benefit of any 
law intended for the advantage or protec- 
tion of the obligor. In many states the 
common forms of promissory notes in use 
have contained an additional contract of 
waiver by the maker of the benefit of home- 
stead, stay, exemption and other laws. 
Such waivers have been held not to de- 
stroy negotiability, not being independent 
contracts as to other matters than the pay- 
ment of money, so much as stipulations 
having reference to and in aid of the pay- 
ment promised by the instrument. Sub- 
division 3 enacts this rule in statutory 












form, to have application in all states in 

which the Negotiable Instruments Law 
may be enacted and wherein such waivers 
are used in connection with commercial in- 
struments. 

(4.) The fourth sub-division of section 
24 provides that negotiability is not affected 
by a provision which gives the holder an 
election to require something to be done 
in lieu of the payment of money. An il- 
lustration of this is the right of the holder 
to elect to take stock of a corporation in 
lieu of payment in money (see Hodges v. 
Shuler, 22 N. Y. 114). The reason for 
giving an instrument containing such a 
provision a negotiable character is that the 
obligation is for the payment of money only. 
There is no alternative obligation, nor op- 
tion on the part of the maker, It isa mere 
option or right of election conferred upon 
the holder which he may exercise or not as 
he sees fit. 

Section 24 concludes with the provision 
that nothing in this section shall validate 
any provision or stipulation otherwise ille- 
gal. In some of the states, clauses author- 
izing a confession of judgment, waiver of 
exemption laws, etc.. are made invalid by 
statute. This concluding provision shows 
that the act does not interfere with such 
statutes, and the effect in such cases is that 
the instrument is negotiable, and the in- 
valid clause merely surplusage and unen- 
forceable. 

In North Carolina, where certain clauses 
of this nature are invalid, the following ad- 
ditional provision is made supplementary 
to the Negotiable Instruments Law as 
passed in that state (see sec. 197 of North 
Carolina, N. I. L.): 

“ That nothing in this act shall author- 
ize the enforcement of an authorization to 
confess judgment, or a waiver of home- 
stead and personal property exemptions, 
or a provision to pay counsel fees for col- 
lection incorporated in any of the instru- 
ments mentioned in this act; but the men- 
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shall not affect the other terms of such in- 
struments, or the negotiability thereof.” 

The concluding provision of section 24, 
that nothing in that section shall validate 
any of the clauses therein contained, if 
otherwise illegal, does not cover stipula- 
tions in promissory notes for payment of 
attorney fees, which are not included. in 
that section, but in section 21, where it is 
provided that the instrument is negotiable, 
although it provides that the amount is to 
be paid “ with costs of collection or an at- 
torney’s fee.” As contracts for the payment 
of attorney’s fees are invalidated by statute 
in some of the states, the same concluding 
provision of section 24 might, with ap- 
propriateness, also have been added to sec- 
tion 21. 

We now approach section 25 of the act, 
which declares that the validity and nego- 
tiability is not affected by reason of certain 
omissions from, or inclusions in, the in- 
strument, ‘The section is as follows: 

Sec. 25. —Omissions; Seal; Particular 
Money.— The validity and negotiable char- 
acter of an instrument are not affected by 
the fact that : 

1. It is not dated; or 

2. Does not specify the value given, or 
that any value has been given therefor; or 

3. Does not specify the place where it is 


drawn or the place where it is payable; or 
4. Bears a seal; or 
5. Designates a particular kind of cur- 


rent money in which payment is to be 
made. 


But nothing in this section shall alter or 
repeal any statute requiring in certain 
cases, the nature of the consideration to be 
stated in the instrument. 


The instrument, it, is, seen, is valid .and 
negotiable although it omits (1) the date; 
(2) specification of value; (3) specification 
of place where drawn ,or payable; and 
although -it (4) bears a seal or (5) desig- 
nates a particular kind of current, money 
for payment, but, the section does not af- 
fect certain existing statutes requiring, in 
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tion of such provisions in such instruments 
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certain cases, a statement of the nature of 
the consideration: ‘Let us take up these 
‘provisions iti'a little more detail, 

(r) First as to date. The doctrine of 
the law merchant concerning the date of a 
negotiable ‘instrument was that while it 
was usual to insert it in the right hand 
corner of the instrument, still the date was 
not essential to the validity of a bill or 
‘note, and if inserted, it was of no conse- 
quence on what portion of the paper it was 
written. Furthermore, if there was no date 
inserted, the instrument was ‘considered as 
dated at the time it was made. The rule 
established by the Negotiable Instruments 
Law is in harmony with this common law 
rule, providing that’ “ the validity and ne- 
votiable character of an instrument are not 
affected by the fact that it is not dated;” 
and further providing ina later section, 36, 
that “ where an instrument is not dated, it 
will be considered to be dated as of the 
time it was issued.” 

(2) The validity and negotiable char- 
acter of an instrument are not affected by 
the fact that it does not specify the value 
given, or that any value has been given 
therefor. 

It has been a very usual thing in the 
past to express in bills of exchange and 
promissory notes, the words “value re- 
ceived,” and these words were at one time 
thought essential; by the custom of mer- 

chants, to impart. negotiability to the in- 
strument. But later it was settled by the 
courts that such words only expressed what 
‘the law itself implied from the execution of 
the paper and such words are no longer 
necessary, at common law, to negotiability, 
except where a state statute, such as in 
‘Missouri, (where it is necessary to insert 
such words in a promissory note but not in 
a bill-of exchange, to make it negotiable) 
makes them essential. 
. The Negotiable: Instruments Law now 
clears up the matter and provides a uniform 
rule for every'state. where it prevails by 
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enacting that it is not necessary to specify 
in an instrument the value given, or that 
any value has been given, in order that it 
shall be either valid or negotiable. But in 
this connection we must look at the con- 
cluding provision of section 25, that “ noth- 
ing in this section shall alter or repeal any 
statute requiring in certain cases the na- 
ture of the consideration to be stated in 
the instrument.” In some states there are 
statutes which require that when notes are 
given for patent rights, they shall have 
written on the face thereof “given fora 
patent right.” Again there are state 
statutes requiring “ Bohemian Oats” notes 
to state the nature of the consideration. 
The concluding paragraph of section 25 is 
intended to make it clear that the sectien 
does not interfere with the operation or re- 
quirements of any such statutes, 

(3) The validity and negotiable char- 
acter of the instrument are not affected by 
the fact that it does not specify the place 
where it is drawn or the place where it is 
payable. 

Strange as it may seem in a system of 
negotiable instruments based on the funda- 
mental element of certainty of payment, 
the law merchant does not absolutely re- 
quire as an essential to negotiability, either 
that the place where the instrument is 
drawn, or, even more necessary, the place 
where it is payable, be specified in the in- 
strument. It is usual, of course, both in 
bills and notes, to designate a place of 
payment. In bills, this is generally ex- 
pressed in the drawee’s address. In notes, 
it is ordinarily expressed in the concluding 
words before the signature by the phrase 
“payable at” etc., or simply “at” etc. 
But while the designation of a place of 
payment is usual, it is not essential. An 


instrument without anything on its face to 
show the place of its redemption, may float 
around in space, and its holder be depend- 
ent entirely upon outside knowledge 
of the residence or place of business of the 
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principal payor, to determine wheré it 
must be presented for payment. 

In a number of the states the legislatures 
have modified, in the interest of certainty, 
this common law rule by requiring thata 
promissory note must be made payable at 
a bank, or other designated place, in order 
to have the negotiable quality. Such is the 
case in Alabama, Indiana, Kentucky, and 
West Virginia. The code of Virginia 
formerly, also, provided this requisite for 
the negotiability of a promissory note; 
but when the Negotiable Instruments Law 
was enacted in Virginia, the code provision 
was supplanted by the rule provided in 
section 25, which is substantially the com- 
mon law rule, under which designation of 
a place of payment is no longer necessary 
to negotiability. 

The validity and negotiable character 
of an instrument are not affected by the 
fact that it bears a seal. 

This is a reversal of the common law rule 
under which sealed instruments were not 
negotiable. But this old rule of the com- 
mon law had long outgrown its. usefulness, 
and had already been abolished by statute 
in several states. In Colorado, Florida, 
Georgia, Illinois, Kansas, Massachusetts, 
Nebraska, North Carolina, Ohio and Ten- 
nessee, state statutes exist under which 
the negotiability of an instrument is not 
destroyed although it bears a seal. The 
enactment of the Negotiable Instruments 
Law in Colorado, Florida, Massachusetts, 
North Carolina and Tennessee, therefore, 
merely adopts in this particular, a rule al- 
ready existing. But in the remaining 
states, in which the Negotiable Instru- 
ments Law is in force, where either 
the old rule of the common law that 
a seal destroys negotiability was recog- 
nized, or such rule was more or.less in 
process of being frittered away, the enact- 
ment of the Negotiable Instruments Law 
in these states has either changed the law, 
or at all events,.cleared it up, now making 


>> 
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it certain that the addition of a ‘seal does 
not destroy the negotiability of the instru- 
ment to which it is attached, ~ ~ 

(5.)., The fifth subdivision of section 25 

provides that the validity and negotiable 
character of an instrument are not affect- 
ed by the fact that it designates a particu- 
lar kind of current money, in which pay- 
ment is to be made. a 
. We have seen, heretofore, that to be ne- 
gotiable, the instrument must contain an 
unconditional promise or order to pay a 
sum certain im money. The provision we 
are now considering engrafts on to this re- 
quirement of payment in money, the ad- 
ditional provision that the negotiability 
will not be destroyed, although a_particu- 
lar kind of current money may be desig- 
nated. 
_ Probably the majority of negotiable in- 
struments executed at the present day 
merely provide for payment in money; 
in other words, payment of so many dol- 
lars. But it has been frequent in the past, 
and the practice to a certain extent now 
prevails, to provide in commercial instru- 
ments for payment in some particular kind 
of money, as there are several varieties 
now current in the United States. 

There exist numerous decisions in which 
provisions for payment in some particular 
kind of current money have been consid- 
ered with reference to their effect upon 
the negotiability of the instrument, with 
varying result. For example, the follow- 
ing provisions as to the medium of pay- 
ment have been held not to destroy the 
negotiability of the instrument. “In cur- 
rent money;” “In current money of Ken- 
tucky;” “In lawful current money of Penn- 
sylvania;” “In good current money of this 
state; “In gold:” “In specie;” “In cur- 
rent funds;” “In funds current in the City 
of New York;” etc. On the other, hand, 
bills and notes have been held not payable 
in money, and not negotiable, where the 
‘provision has been for payment’ “In New 
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York funds; “In Tennessee money;” “In 
current Mississippi bank money;” “In 
paper medium;” “In United States bonds;” 
“In currency.” 

The above instances are quoted, without 
specification of the jurisdiction in which 
the cases have been decided, merely to il- 
lustrate the conflict of authority which has 
heretofore existed on this subject. The 
provision of the Negotiable Instruments 
Law that the negotiability is not destroyed 
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by a provision which designates a particu- 
lar kind of current money in which pay- 
ment is to be made, will have the effect of 
clearing up and simplifying this matter in 
all the states in which this law prevails; for 
such a provision is simple of construction 
and its meaning readily understood. 

In the next number we will take up Sec- 
tion 26, which particularizes the cases 
where an instrument is payable on de- 


THE EXPORTATION OF IRON AND STEEL. 


American manufacturers are selling to 
the outside world over a hundred million 
dollars’ worth of iron and steel in the cal- 
ender year 1899, or twenty million dollars 
in excess of any earlier year in their his- 
tory. The October statement of exports 
of manufactures «f iron and steel, just 
completed by the Treasury Bureau of 
Statistics, shows for the month of October 
an increase of over two million dollars as 
compared with October of last year, 
and for the ten months an _ increase 
of almost twenty million dollars as com- 
pared with the corresponding months 
of last year. The October figures of ex- 
ports of iron and steel and manufactures 
thereof are $9,593,453, against $7,299,185 
in October of last year, and for the ten 
months ending with October $86,162,258, 
against 67,290,560 in the corresponding 
months of last year. Both in price and 
quantity the figures of the export trade 
show an increase, and in practically every 
article and class of articles. Bar iron, for 
instance, shows an increase of nearly 100 
per cent. in quantity exported in 1899 as 
compared with 1898 ; bars or rods of steel 


an increase of 30 per cent.; wire rods of 
steel show an increase of 25 per cent.; 
steel sheets and plates.an increase of over 
100 per cent,, and wire nails, an increase 
inround terms.of 209 percent, in quantity. 


It is thus apparent that the frequently 
expressed belief that the increase in prices 
of iron and steel and manufactures thereof 
in the United States would cause an im- 
mediate and plainly perceptible decrease 
in our exportations was not justified, The 
corresponding rise in prices in other parts 
of the world and the continued increase in 
demand for products and manufactures of 
this character fully offset the increased 
prices and increased demand at home; and 
this combination of an unusual demand 
from the home and foreign markets upon 
our manufacturers readily accounts for the 
frequent reports of shortage in supplies of 
material and inability of American manu- 
facturers to promptly fill all orders re- 
ceived. 

Of the increase of nearly $20,000,000 
in the value of these exports for the ten 
months of 1899, as compared with the ten 
months of 1898, the principal items of in- 
crease have been in exports of machinery, 
about $2,500,000; builders’ hardware, 
$1,500,000; metal working machinery, 
$750,000; pipes and fittings, $1,750,000; 
wire, $2,000,000; sewing machines, $500,- 
000; pig iron, $750,000; steel sheets and 
plates, $1,000,000; wire nails, $750,000; 
pumps and pumping machinery, typewrit- 
ers, structural iron, each $600,000; and 
electrical machinery, $500,000. 

















Article 1; 
Illustrations of Negotiable and Nonnegotiable: 
Notes. 


In our opening article in the October 
number we published the Kansas statute 
governing negotiable instruments and il- 
lustrated two forms of negotiable promis- 
sory notes which have been used in the 
State, one containing a stipulation for 
payment of costs of collection and at- 
torney fees; the other containing. a con- 
tingent interest clause, namely, that if the 
note was not paid at maturity, the same 
should bear a stated rate of interest from 
date. In both classes of note, these 
clauses were held by the supreme court 
not to affect negotiability. It was also 
shown that, since 1876, stipulations for at- 
torney fees have been prohibited by legis- 
lation in Kansas, so that whenever such 


laws. 
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The Law of Commercial Paper in Karisas. 


A Review of the Decisions of the Kansas Courts, and Statatory Enactments; upon Bills, Notes, 
Checks‘and Kindred.Subjects, 


For value received, on or before the first day of December, 1879, we, or 
either of us, promise to pay to the order Of-.....eeee ee ceseeeeeeeceeeeeeereeeeeees 


D. M, OSBORNE & CO., 


SOE ERERREEEHEEEHHEEEEEHEEEHHHEEEEHEEEEEH EE EE 


at the office of G. H. Hulme; in Great Bend, Kansas, with interest atthe rate of . 
10 per'cent per annum from July 1st: umtil paid; and if suit be commenced for the 
collection of this note, tem per cent. to be added as attorney’s fees; and the under- 
signed waive all relief from valuation, appraisement, stay, exemption and homestead 
For the purpose of obtaining the property for which this note is given, I, 
M. H. Martin, hereby certify that I] own in my own name, 160 acres of land in 
section 19, town of 19, 13 W, County of Barton and State of Kansas, with eighty 
acres‘improved, and the whole is worth: $2,000, which is not incumbered by mort- 
gage orotherwise, except $600; and I own and have on said land $600 worth of 
personal property over and above all indebtedness. 








stipulations are inserted in promissory 
notes at the present time, they are un- 
enforceable, although the negotiability of 
the note remains unaffected. 

In this number we propose taking up 
several other forms of promissory notes 
in use in the state, some of which have 
been held negotiable, while as to others, 
the contrary has been held. 


Note With Waiver Clause. 


If the following form of note was pre- 
sented by the payees at a Kansas bank 
for discount, the question would arise, is 
it a negotiable instrument in which the 
bank’s money can be sufely invested? ‘Or 
do the variety of clauses which it contains 
make the instrument non-negotiable and 
subject to any defences which the maker 
might have against the payees? 


Great Benn, Kan., May 27, 


eee eee ee eee eee eee eee ee ee 


CORO R EEE EOE EEE EEE HEHEHE EEE HEHEHE EEE HEHE 


M. H. MARTIN: [Seat.] 
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This note came before the supreme 
court of Kansas at the January term, 
1884 (see Lyon v. Martin, 31 Kan. 411) 
and it was there held to be a negotiable 
instrument, The chief point made against 
it was that the note contained a waiver of 
all relief from valuation, appraisement, 
stay, exemption and homestead laws, but 
the court held that such a waiver did not 
destroy its negotiability. 

From the decision of the highest court 
of the state upholding the negotiability of 
this note, dealers in the commercial paper 
of Kansas may deduce the following pro- 
positions: 

1. A note is negotiable though by its 
terms it is payable “on or before” a stated 
date; the note in question being so pay- 
able. 

2. A note is negotiable although it con- 
tain a waiver of all relief from valuation, 
appraisement, stay, exemption and home- 
stead laws. 

3. A note is negotiable although it con- 


$2240. 50, 
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tain a certificate of the maker that he is 
the owner of certain described property; 
such a certificate being, also, incorporated 


‘as part of the terms of this note, with the 


object, doubtless, to gain the maker 
credit. 

It will be observed, furthermore, that 
this: note also contains a stipulation for 
payment of attorney fees, although before 
the date of its execution such stipulations 
were prohibited by the Legislature and 
are unenforceable. As we have already 
said, the supreme court have held that 
the presence of such prohibited stipula- 
tions in a note does not affect its nego- 
tiability, such stipulations being regarded 
as mere surplusage. 

Compound Interest and Consent to 

Judgment. 

The following is another form of note 
which has very recently been passed upon 
by the supreme court of Kansas (Gilmore 
v. Hirst, 56 Kan. 626, Jan. Term, ’96) and 
its negotiability affirmed: 


Bota, Han., narch 18 45G0. 


One year after date, for value received, we promise to pay to 


Hancock County Sporting 


or order, 


Fw thousand, Cwa hundred and forty. sx, 50-100 dollais, 


Wational Bank f Bacla, at Paola 


Company, 


at the 


with interest at the rate of 8 per cent, per annum until paid, interest when due to become 


principal, and draw 8 per cent. interest. 


If this note is not paid when due, we agree to 


pay all reasonable costs of collection, including attorney fees, and also consent that judg- 
ments may be entered for these amounts by any justice of the peace. 


The maker of this note claimed that it 
was non-negotiable and that it was there- 
fore subject to a defense which he had 
against the payee, because it exacted the 


i é. Gumote 


payment of compound interest and costs 
of collection, including attorney fees, and 
because it further provided for entry of 
judgment thereon by any Justice of the 
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Peace. The court ‘held that the agree- 
ment to pay interest on interest ata cer- 
tain rate, did not affect the negotiability 
of the instrument, nor render uncertain 
the amount to be paid thereon; that as to 
the provision for attorney fees, the legis- 
lation of 1875 only rendered such stipula- 
tions nugatory and unenforceable, but did 
not vitiate the contract for the payment 
of money, the courts regarding such pro- 
visions as mere surplusage; and that the 
consent to entry of judgment “by any 
justice of the peace” must also be regard- 


$99 
éd as surplusage, for the limit-of the jur- 
isdiction-of justices’ courts on contracts 
for the payment of money is $300, and 
jurisdiction -could--not be conferred by 
consent of parties for the entry of judg- 
ment on a note for $2,246. 50. 
Mowing Machine Note Containing Contract 
in Respect to Title to property 

Bankers and other dealers in commer- 
cial paper of Kansas must beware of pur- 
chasing a note like the following on the 
theory that it is a negotiable instrument 
free from defenses: 


BurrTon, KAnsAs, June 24, 1878. 


On or before the first day of November, 1880, I promise to pay to the order of 


Aultman, 


Miller § Co. 


with interest at 10 per cent. from date, payable at 


Express Office, Burrton, Kansas, 


and if not paid at maturity, with annual interest at 12 per cent. on the amount then due until 
paid. The drawers and indorsers severally waive presentment for payment, protest and no- 
tice of protest and nonpayment of this note, and all defenses on the ground of any extension 
of the time of its payment that may be given by the holder or holders to them, or either of 
them. And it is hereby agreed by and between the maker hereof and Aultman, Miller & 
Company, that the Buckeye Mower and Reaper No.... (for the use of which to the maturity 
hereof this note is given) is now and shall remain the property of Aultman, Milier & Com- 
pany; and in default of payment hereof, the said machine shall be returned to Aultman, Mil- 
er & Company, their agent or attorney. For the purpose of obtaining credit, I, John Schoeps, 
certify that] own in my own right, 80 acres of landin Township of Lake, county of Harvey, 
and state of Kansas, of which 80 acres are improved, and the whole worth $1,500, and that it 
is unincumbered except tothe amount of $ I also own $500 worih of personal prop- 
erty over all indebtedness and legal exemptions, and there are no judgments against me. 


_John  Schoeps. 


thes note in question was given by the . fense. Thé reason that the note. is not 


malzor << trae payment of a mowing ma- 
chine, anc Lis defens was that the ma- 
chine was worthless. The payees had 


transferred the note for value, but the | 


note was held non-negotiable and the pur- 
chaser held it subject to the maker’s de- 


negotiable is thus stated by the court in 
Killam v. Schoeps, 26 Kan., 312: 

“This instrument touches other matters 
and contains other stipulations and pro- 
visions than those respecting the payment 
of money. Itis a contract in respect to 
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the title to property. It is also a con- 
tract for the possession of property, and 
because of these additional stipulations 
it is something more than a simple prom- 
ise to pay money.” 

The decision in this case of Killam v. 
Schoeps was cited asan authority against 
the negotiability of the note, containing 
waiver of valuation, etc. laws, involved 
in the case of Lyon v. Martin, which we 
have set out above, but the court in Lyon 
v. Martin distinguished the two notes, 
saying: “It will be perceived on an exam- 
ination that the note sued on in Killam 
v. Schoeps (mowing-machine note) con- 
tained an independent contract in refer- 
ence to other property. It was like a 
promise to pay money incorporated with 
a lease of real estate. Where such inde- 
pendent contracts are united in one in- 
strument, the form of the promise to pay 
money is immaterial; it cannot make the 
double contract a single negotiable note. 
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But in the case at bar (Lyon v. Martin; 
note containing waiver), there is no con- 
tract independent of the promise to pay. 
There is simply a waiver of somerights in 
case the collection of-the money has to 
be enforced by suit.” 


Another Form of Note Containing Con- 
tract as to Property 


The following note has been declared 
non-negotiable by the supreme court of 
Kansas for the same reasons that it ad- 
vanced in the case of Killam v. Schoeps, 
namely, that where contracts respecting 
the title and possession of the property 
for which the notes are given, and other 
matters,are included in what would other- 
wise be negotiable promissory notes,such 
independent contracts, having no neces- 
sary reference to payment, destroy the ne- 
gotiability of the instruments containing 
them. (Iron Works v. Paddock, 37 Kan. 
510; July Term, 1887). 


OAilistovo, Hansas, QVov. 20, 1834. 


Six months atter date, I promise to pay to the order of 


Lockwood, Paddock S Co., 


with interest at 10 per cent. per annum until due; and if not paid at maturity, to draw _ 


12 per cent. on the amount then due. The conditions of this sale of book accounts for 
which this note is given are such that the title and ownership or right of possession does 
not pass from the said Lockwood, Paddock & Co. until this note and interest is paid in 
full. ‘The-said Lockwood, Paddock & Co. have full power to declare this note due, 
and take possession of said at any time they may deem themselves insecure, 
even before the maturity of the note; and if said Lockwood, Paddock & Co. from any 
cause retake into their own possession the property for which this note is given, then it 
is expressly agreed that the makers and indorsers of this note shall pay to the said Lock- 
wood, Paddock & Co. a sum of money equal to the difference in value of said property 
at the time of its sale and the .ime of its return to the said Lockwood, Paddock & Co. 








Our association the past year has done 
a good work, of which it may well be 
proud. The year has been one in which 
the interests of every class of bankers in 
our State have been at stake, but our 
committees who have had our interests in 
charge have seen that they have been pro- 
tected. 

There were more bills introduced in 
the last Legislature affecting the interests 
of state banks than any otherclass. While 
we have fewer representatives of these 
banks as members of our association, yet 
we have given the same care to their in- 
terests that we have to the other classes 
and thus no one has suffered on account 
of adverse legislation. 

And here let me say on behalf of our 
State senate and lower house that I have 
consulted frequently with members for 
several terms and find them to be, as a 
whole, honest, intelligent, upright gentle- 
men, willing to do that which is for the 
best interest of their constituents, and 
that they are glad to know what their 
constituents want. The trouble is not 
with the honesty of our representatives, 
but that we are not honest with the men 
that we send to represent us, by not giv- 
ing them the advice they so much need, 
on subjects that they are not familiar 
with. If we advise with our members 
concerning bills affecting our interests, 
and our cause is just, we have nothing to 
fear, and what is true of bills affecting the 
bankers is true of bills affecting any other 
IIne of business. I think it just to say 
that our senate and house are made up of 
a good class of men, above. the average, 
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and the hostile criticism against them is 
usually unfair and unjust. 

The year has been a prosperous one for 
our association, and the reports of our 
secretary will show a large increase in 
our membership. 

The association as well as myself, owe 
to Mr. Frank Elliott, Mr. Andrew Russell, 
Mr. John S, Little and Mr. W. L. Moyer, 
our former secretary, a debt of gratitude, 
for the manner in which they looked after 
our interests. We regretted exceedingly 
to lose our secretary, Mr. Moyer, as he 
was a valuable man and did exceilent 
work, yet our executive council made no 
mistake in selecting Mr. Frank P. Judson 
to fill the unexpired time. To Mr. Jud- 
son we owe m already, and each day 
that we are here I am sure will find us 
under still further obligations. 

A year has passed since our last con- 
vention, which has witnessed the greatest 
financial progress this or any country has 
ever known. We have sprung from the 
third to the second, if not the first place 
among the financial and banking circles 
of the world, and it is for the bankers of 
this country to manage their institutions 
so as to maintain this supremacy. The 
resources of this country are wonderful, 
and their development in the future is 
beyond the contemplation of any man. It 
is the duty of the banker or middleman, 
as he is sometimes called, to so advise the 
public that we may have laws suitable to 
our commercial interests. It is not only 
the duty of the banker to study how he 
can best increase his business, but to take 
part in the politics of his country and see 
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to it that we have proper laws governing 
our finances, as his financial education 
makes him the safest adviser along these 
lines. rey SD 

It was said during the last presidential 


campaign, arid with ‘considerable feeling’ 
on the part of the bankers; that the people’ 


were advising with the politician instead 
of the banker as to the financial laws 
needed. Ido not blame the people for 
this. You ask almost any banker about 
any political measure, and he will say 
nine times outof ten, “I do not bother 
with politics, and care of know nothing 
about them.” This is not the right feel- 
ing for the banker to have; it is the duty 
of every man to take that interest in the 
affairs of his country that will best sub- 
serve the public welfare. We hear on 
every hand that this or that political party 
has promised us the needed currency re- 
forms and we condemn them for not giv- 
ing us the needed legislation, forgetting 
how hard it is to pass any bill so far- 
reaching as a currency reform bill as a 
party measure. We as bankers (the only 
non-partisan body,) should seek to have 
members of congress, regardless of party 
ties, vote for measures that will enable the 
United States to maintain its supremacy 
at the head of financial affairs of nations 
and in neglecting to do our duty in this re- 
spect we are neglecting the interests of 
the public, whose servants we are. 

This country is becoming alarmed over 
the rapid development of manufacturing 
and mercantile trusts, and there is cer- 
tainly ground for alarm, It does not 
~ seem right and proper, this consolidation 
of industries into one gigantic organiza- 
tion for the control of any particular line 
of business. It was no doubt brought 
about in many of the first organizations 
for the reason that the plants as they were 
then being run were not paying dividends 
apon their investments. The success of 
these first combinations has opéned up a 
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new field to the promoter, and with the re- 
turning era of prosperity,capital has come 
from its hiding, and it has been possible to 
float-al nost any-kind of an enterprise, re- 
gardless of its real merits. 

‘The consolidation of ‘enterprises is 
working an injury to the banker, for it is 
driving many enterprises out of existence, 
thus crippling the earning capacities of 
our banks. Yet it would seem that the 
trust question remains largely to be solved 
by the banker himself, for their success 
depends largely upon the credit that is 
given to these stocks and bonds as collat- 
eral security. The prudent banker,however, 
will see in these over-capitalized trust or- 
ganizations an imminent danger for the 
future along financial lines. The great 
surplus of money at the present time finds 
the avenues of employment limited. These 
trust companies promise rich returns to 
the investors in their watered stocks, 
Money cannot lie idle while its owner 
needs the interest for the maintenance of 
himself and family. ‘Thus these securities 
are finding a ready sale. But when the 
water is squeezed out and the real values 
are thus known, will ceme the haste to 
realize, values will rapidly fall, collateral 
values will disappear, as the banks will 
not carry them, and we will have a finan- 
cial condition surcharged with the ele- 
ments that may produce a widespread 
financial panic. The investment in these 
bewildering millions of trust combinations’ 
securities seems to me to be the financial 
cloud in the future, 

It has been suggested that certain leg- 
islation be passed restricting these organ- 
izations by taxing the capital of the trust 
companies. This might be successfully 
done, as it has in taxing state bank cir- 
culation, A commission has also been 
suggested to govern trusts similar to 
our Interstate Commerce Commission. 
This latter suggestion should not be con- 
sidered unless it be a commission with a 
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power instead of a name back of it. 
There is at present on the part of many 
of our larger banks considerable alarm 
manifested at the number of | financial 
trust companies that are being organized 
in almost every state, and the complaint 
is being made that these companies are 
encroaching on the business that rightful- 
ly belongs to the banks. This is no doubt 


true, buc the trust companies have come. 


to stay. 

The business interests of the country 
demand a wider range of business than is 
now being handled by our old line bank- 
ing houses, and the only remedy that I 
can see is to amend our national banking 
laws so that national banks can handle the 
same line of business. I think that the 
policy that is being adopted of trying to 
tear down these trust companies by the 
passage of unfriendly laws is a mistake. 
What argument is there that can be used 
against them? It is true that in some 
cases there are bad failures, yet there are 
bad failures among all kinds of banks. In 
the majority of cases, do not these insti- 
tutions make as good a showing, if not 
better, than other banks, and do they not 
pay larger dividends to the stockholder? 
So long as these companies can handle 
the business of the public more’ satisfac- 
torily than the old line banks, so long 
will they continue to grow, and as these 
companies have come to stay, there is 
nothing for the old line banker to do but 
see to it that the laws governing the char- 
ter of his bank be so amended as to put 
him on an equal footing. I believe that 
our national banking laws should be 
amended so as to permit banks to issue 
notes to the par value of bonds witha tax 


of one-quarter of one per cent., and that 
national banks should be chartered with 
a capital of $25,000 and upward. This 
would be a great help to the rapidly de- 
veloping Southern states and to the West, 
and wauld stop the clamor for state banks 
of issue. 
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In these days of progress the American 
national .banks should be permitted to 
keep abreast of the times. One of the 
greatest drawbacks to this. system of 
banks to-day is the restriction on loans, 
I believe that this section of our na- 
tiona! law should be amended, and that 
national banks should be permitted to 
loan 10 per cent. of their capital and sur- 
plus to one party instead of 10 per cent, 
of their capital, as is now the law, which 
is constantly being violated. I also be- 
lieve that it would be a safe amendment 
to permit national banks to loan in amount 
not exceeding 25 per cent. of their capi- 
tal on first mortgages on farm property 
and I hope the day is not far distant when 
this will be done. 

I have heard it said all my life by bank- 
ers that it would not be safe for banks, 
especially in the commercial line, to han- 
dle real estate loans, and the only reason 
given is that they are not readily convert- 
ible into cash, Yet we see this class of 
securities handled by our large savings 
banks and in this class of banks we have 
a smaller per cent of failures than of any 
other in the United States. I believe 
that President Kelley, of the Hibernian 
Savings Bank of San Francisco, Cal.,with 
its deposits of $43,000,000, is right when 
he says that he prefers real estate loans 
to United States bonds at 14 per cent. 
premium, and I believe that he is running 
a safer bank for his depositors than the 
banks that are depending upon the stocks 
and bonds of other companies as an in- 
vestment to pay interest to the savings 
depositors. I believe that the real estate 
loan of Illinois is as good as the railroad 
bond of the company that runs through 
the same territory, and what is true of II- 
linois is also true of Kansas, Georgia, or 
any other state that we might name, 
It is true that our National Banking 
Laws do not permit national banks to 


handle real estate loans, and their not 
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doing so has a tendency to keep other 
banks from doing the same thing. Yet 
this discrimination on the part of our na- 
tional laws is a great injustice to our ag- 
ticultural districts and has a tendency to 
check their development, as this class of 
borrowers have to pay higher rates of in- 
terest than any other. I believe that the 
day is not far distant when the real estate 
loan will be as staple a loan as any on the 
market, and the betterment of the farm- 
ing community is going to be through the 
trust companies and savings banks, so 
long as our National Banking Laws com- 
pel national banks to run in the old rut. 
This is not the fault of the country na- 
tional banker, but of the city bankers and 
of our law makers. It has been claimed 
that if banks were permitted to make real 
estate loans it would lead to excessive 
values of real estate. Possibly this may 
be true in some cases, but has not this dis- 
crimination of securities led to the worst 
kind of excessive values in other lines and 
had a tendency to keep the value of real 
estate below what it really should be? It 
would certainly be easier for a bank ex- 
aminer to determine the value of a piece 
of rea] estate than it is for him to deter- 
mine the value of some stock or bond 
that is being manipulated by some stock 
market. And if once passed upon by an 
examiner, this security would be con- 
vertible in any market of this country. If 
bankers were permitted to take this class 
of loans, and they were once passed upon 
by a national bank examiner, there would 
soon be a demand for them and they would 
be as readily convertible as any other se- 
curity on the market to-day. This would 
have a tendency to equalize the interest 
rates between the city and the country. 
We have to-day, especially in the East, 
quite a number of bankers advocating a 
system of branch banking and the State 
of New York has gone so far as to au- 
thorize state banks to establish branches. 
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It is possible under the National Banking 
Act for the state banks, with their 
branches, to reorganize under our nation- 
al banking law, and still retain their 
branches. It is hoped in this way to 
eventually have a bill passed that will 
permit national bankers to establish 
branches at pleasure. This branch bank- 
ing system is being advocated by almost 


‘every banking journal in the country, and 


they call attention to systems in operation 
in other countries, especially to that of 
Canada, and recommend for this country 
the same system. 

Gentlemen, I am firmly convinced that 
no greater calamity would come to this 
country than the adoption of such a sys- 
tem. The advocates of branch banking 
are hoping by this means to be able to 
create a monopoly in banking by squeez- 
ing out the small banks (and by small 
banks I mear all banks with a capital of 
less than $500,000), and opening branch 
banks that they can control in their stead. 
You talk to one of these advocates about 
a bank with a capital of $500,000 starting 
a chain of branch banks, and they will say 
at once it would not do, that it would be 
a dangerous thing for any bank to estab- 
lish branches with a capital of less than 
$5,000,000 and upwards. 

How many banks are there in this state 
that could compete, or would be in exist- 
ence ten years from now, if the branch 
banking plan was adopted. They have 
many plausible advantages that they point 
out to you, such as the transferring of 
funds from one community where there is 
a surplus, to another where there is a 
shortage, the economy of the manage- 
ment, etc. These are plausibie reasons, 
but does not the same thing occur to-day 
with far less chances of loss to the parent 
banker? If a community is short of funds 
and needs money in ordinary times, they 
have no trouble in getting it from their 
correspondent or parent bank in one of 














the large cities, if the loans in the locality 
are good (and if they were not good they 
would not do for a branch bank to handle, 
either.) I notice that some of the parent 
banks in Canada fail, and when they go, 
every branch goes with them. In this 
State in 1893 we had a national bank fail- 
ure in this city that virtually had branch 
banks in Indiana. How many of the 
branches stood the storm without great 
difficulty? Not one. We had not long ago 
in this city the failure of the National 
Bank of Illinois, with its correspondents 
in every state, and yet with the closing of 
the doors of that bank, how many of its 
correspondent banks closed their doors? 
Every one was startled at this failure, but 
the business of the banks that kept their 
accounts with this bank went on just the 
same, with little or no inconvenience to 
the correspondent bank. But how would 
it have been if these banks had been 
branches of the National Bank of Illinois? 
I believe at the time of this failure it 
would have started a panic that would 
have been worse than the panic of 
1893, and jeopardized if not ruined every 
branch banking institution. 

It is claimed that the Canadian banking 
system is superior from the fact that the 
notes of banks that had recently failed in 
that coantry had gone toa premium, in as 
much as when the bank failed, these notes 
drew 6 per cent. interest, and were a first 
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lien on the assets of these banks. This 
is all right from the point of view of the 
note holder, but how about the deposit- 
ors that have no show of knowing the 
condition of these banks and have to take 
what is left after these notes are re- 
deemed? 

There is but one thing for the small 
banks of this country todo, that is to see to 
it that our state legislatures pass State laws 
prohibiting the establishment of a branch 
bank chartered by another state, and that 
members of Congress kill any bill that has 
in it the feature of branch banking. 
Whenever there becomes a combination or 
trust in the banking business, then will 
come the greatest peril to this nation ever 
known, The evils of our banking system 
are not that our present law prevents a 
monopoly in banking, but that we lack an 
elastic currency system (which can easily 
be had), and a’ modification of our pres- 
ent law governing the loans of national 
banks. 

The field for the American banker is 
unlimited. With the building up of the 
Southern states and the building of the 
Nicaraugua canal, the encouragement and 
the upbuilding of a merchant’s marine will 
give to us the markets of the world, and 
with our new possessions there is a field 
for the live American banker of which the 
bankers of other nations may well be en- 
vious. 





Judge Phillips, of the Federal Court at 
Jefferson City, Mo., has delivered an opin- 
ion in the case of Perry L. Doweese, re- 
ceiver of the first National Bank of Seda- 
lia, against stockholders of the bank to 
enforce the collection of the last 25 per 
cent, of their stock under the double-lia- 
bility law for national banks, Judge Phil- 





COMPTROLLERS’ ASSESSMENT 










OF NATIONAL BANK SHARES 





lips holds, in effect, that it is the duty of 
the Comptroller of the Currency to inform 
himself of the amount of money he wil 
need to meet all claims, and then he must 
levy and collect an assessment sufficient 
to meet them at one time, and that when 
he has collected an assessment this is a 
bar to future assessments, 
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MAYOR JOHN L. HAMILTON, JR. 


Joun L. HAMILTON, JR., ex-President of the 
Bankers’ Association of Illinois, and a member 
of the banking house of Hamilton & Cunning- 
ham, Hoopeston, Ill., was born at Shipman, 
Macoupin county, Ill., May 8th, 1862. Two 
years later, his parents removed to Iroquois 
county, Ill., where for twelve years they resid- 
ed ona farm. In1875 the family removed to 
Watseka, the county seat of Iroquois county, 
his fath:r, John L. Hamilton, having been 
elected to the office of County Treasurer. John 
L. Hamilton, Jr., worked as a clerk in this office 
during his father’s administration, and from 
1882 to 1886 he was deputy treasurer under his 
father’s successor, B. F. Price. In 1888 he 
served as deputy county clerk, resigning his po- 
sition to help organize the Citizens’ Bank of 
Watseka. In 1889, Mr. Hamilton disposed of 
his interest in the Citizens’ Bank,went to Hoop- 
eston, and opened a bank under the firm name 
of Burwell, Hamilton & Morgan, of which the 
present firm of Hamilton & Cunningham is the 
successor, This bank is now one of the best 
known business houses in Eastern Illinois. It 
has a large Farm Loan business in Western Ind- 
iana, and Eastern Illinois, and in this line has 
never lost a cent, or had a foreclosure of a mort- 
gage. 

In 1895, Mr. Hamilton was elected a member 
of the City Council. In 1897 he was elected 
Mayor, and again in 1899, without opposition, 
having both times been petitioned to run by all 
the leading business firms of the city. During 
his terms of office, more public improvements 
have been put in than before in the history 
of the city, so that Hoopeston, to-day, is the 


best improved city of its size in the state, and is 
known as the *‘Parlor City.” 

Mr. Hamilton has served on many important 
committees in both State and National Bankers’ 
Associations. In 1897 he was chairman of the 
Committee of the American Bankers’ Associa- 
tion at Detroit, that pushed through the amend- 
ment to the Constitution which has put the 
work of the association on a broader field and 
been a great benefit. 

In 1895 he was elected a member of the Exec- 
utive Council of the Illinois State Bankers’ As- 
sociation, and ata meeting held in Peoria in 
1897, was elected Ist vice-president and the 
following year was elected to the office of presi- 
dent. Mr. Hamilton’s annual address, as pres- 
ident, to the Association at Chicago, on October 
5 of the present year, appears in this issue of the 
Journal. At theexpiration of his term as presi- 
dent, Mr. Hamilton was again elected a mem- 
ber of the executive council and a delegate to 
the American Bankers’ Association. During 
his term of office as president the membership 
was largely increased. In 1898 he was appoint- 
ed as one of the Committee of Five on Fidelity 
Insurance by the American Bankers’ Association 
and this committee by its work has already 
saved thousands of dollars to the bankers of the 
country, besides giving a uniform bond that 
protects the party holding it. This committee was 
continued at the last meeting of the Association. 

In 1892, Mr. Hamilton was married to Miss 
Mary A. Hall, of Orange, Ill. They have three 
children: Lawrence, Donald and Robert. A 
portrait of Mayor Hamilton appears as a frontis- 
piece of this number. 


THE LAFAYETTE DOLLAR. 


The Lafayette memorial commission an- 
nounces that the United States mint at Philadel- 
phia will soon begin striking the Lafayette dollar 
authorized by congress in aid of the monument. 
The coin, a legal tender, will bear upon its face 
in bas,relief a double medallion of ‘the heads of 
Washington and Lafayette, and, upon its re- 
verse a miniature reproduction of the equestrian 
statue of Lafayette, to be used on the monu- 


ment. The number is limited to one for each 
1,500 of the population of the country. The 
first coin struck of the 50,000 will be presented 
by the president of the United States to the 
president of the French republic. As the Lae 


fayette dollar will be a desirable souvenir and 
memento of the children’s monument to the 
**Knight of Liberty,” the commission has fixed 
the price at $2. The dies are finished anda 
specimen coin has been sent to Washington. 
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FORGED CHECK SIGNATURE. 


SUCCESSIVE CHECK FORGERIES BY CONFIDENTIAL CLERK OF DEPOSITOR—PAYMENT BY 
BANK—DEPOSITOR’S FAILURE TO EXAMINE RETURNED VOUCHERS AND 
REJECT FORGED PAPER, FIXES LOSS UPON HIM. 


Myers v. Southwestern National Bank, supreme court of Pennsylvania, Octeber 6, 1899, 


The clerk of a depositor, forged the latter’s signature to checks which were paid by the bank 


during a period of two and a half years. 


During this period the bank book was balanced twelve 


times when the forged checks, with others, were delivered to the clerk, part of whose duty it was 


to examine the returned checks and verify the account. 
eries from his employer, covering them up by falsification of the books. 


The clerk, of course, concealed the forg— 
In an action by depositor 


against bank to recover the amount paid out on the forged checks, it is 
Held: The delivery of the checks to the clerk was a delivery by the bank to the depositor him. 
Self, and the bank was entitled to have them examined and, if rejected, returned within a reasonable 


time. 


No objection having been made at the time of the first delivery, the bank hada right to ase 


sume that everything was all right with the forged checks first paid and was justified in honoring 


later similar checks. 


By reason of the depositor’s failure to perform his duty of examination, he 


becomes responsible for the loss and cannot be permitted to recover. 


Action by Jacob Myers against the 
Southwestern National Bank to recover 
a sum deposited with defendant and al- 
leged to have been paid out by defend- 
ant on unskilfully executed forgeries. 
From a judgment for defendant, plaintiff 
appeals. Affirmed. 

STERRETT, C.J. The only testimony 
introduced on the trial of this case was 
that of the plaintiff himself and his wit- 
nesses; none was offered by the defend- 
ant bank. When plaintiff closed his 
case the learned trial judge instructed 
the jury to find a verdict for the defend- 
ant, which was accordingly done and 
judgment was afterwards entered on the 
verdict. The binding instruction under 
which the jury acted constitutes the only 
specification of error. The averments 


of fact on which the plaintiff's claim was 
based are fully set forth in his statement 
and need not be recited here at length, 

This suit was brought to recover $13,- 
ogo deposited by plaintiff in defendant 
bank and paid out by it, as plaintiff al- 
leged, on the unskilfully executed for- 
geries of checks, made by his confiden- 
tial clerk and bookkeeper, without a 
proper examination by the proper bank 
officers of the signatures thereto ,because 
of their acquaintance with, and confi- 
dence in, the forger. He further sub- 
stantially alleged that said forged checks 
were abstracted and destroyed by said 
clerk, who also falsified his (plaintiff's) 
books and accounts so as to make the 
apparent balances in the check book 
and deposit book correspond, and that 
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such falsification was so skilfully done as 
to deceive not only the plaintiff but also 
expert accountants employed by him to 
examine his books, checks and accounts. 
He further averred that as soon as the 
fraud was discovered, the forger was ar 
rested, convicted and sentenced and the 
defendant bank was forthwith notified of 
the loss, but it declined to pay any part 
thereof. 

It was shown on the trial that in 
March, 1891, the defendant bank opened 
an account with the plaintiff as a depos- 
itor in the usual form,and from that time, 
for the period of over two years and a 
half, his deposits made in the ordinary 
way aggregated over $622,000. During 
all that time, as well as before, plaintiff 
had in his employ said confidential clerk 
and bcokkeeper to whom he specially en- 
trusted the business of attending to his 
bank accounts. That duty included 
making deposits, occasionally handing 
in the bank book to be written up and 
balanced, and when that was done, the 
further duty of receiving the cancelled 
checks, etc., with the payment of which 
the bank had credited itself, and deliv- 
ering the same to the plaintiff for exam- 
ination, approval, etc, In the same 
connection it was the duty of the clerk 
to verify the bank book, as the same was 
written up and balanced from time to 
time, by the bank, and report the result 
to the plaintiff. This he professed to 
do, but in fact, he falsely reported that 
the balance was correct. 

From March 1891 to November 1893, 
the clerk forged checks to the amountof 
the claim in this case, which were 
paid by the bank and charged to 
the plaintiff in his bank book, For 
the purpose of concealing these for- 
geries he falsified his employer’s 
books, and by misadditions and mis- 
subtractions, forced the balances in the 
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check book so as to make them agree 
with those in the bank book. 

During the period above mentioned, 
plaintiff's bank book was balanced twelve 
times, The first settlement included 
two forged checks—one $300 and the 
other $200. The last settlement included 
a $350 forged check. The other for- 
geries were respectively included in the 
intermediate settlements. At each set- 
tlement the amount of each check, not 
previously settled and canceled, was 
entered on plaintiff’s bank book, by the 
bank, as a charge against him, and the 
book, together with the checks, was 
delivered to his clerk for the purpose of 
examination and verification. If, at the 
time of each settlement,the forged checks 
had been examined by the plaintiff, or if 
the number and the aggregate amount 
of the checks had been compared with 
the number and amounts of the checks 
separately entered on the bank book, or 
if the checks had been compared with the 
stubs of the check book, or if the addi- 
tions of the deposits and checks on the 
check book had been examined, the 
forgery would have been discovered. 

Neither of these was done for the reason 
that plaintiff’s unfaithful clerk who was 
deputed by him to receive the checks, 
etc. from the bank, take them to the 
office and compare the amounts, etc. 
with the bank book, abstracted and de- 
stroyed the forged checas and failed to 
call his employer’s attention to the dis- 
crepancies, which undoubtedly would 
have resulted from a proper comparison 
and examination. He did this because 
he himself was the forger. The result 
was that for more than two years and a 
halfafter the first forged checks were paid 
no complaint was made and no notice of 
any error in the settlements was given to 
the bank. It was not the bank’s fault 
that the first forgeries were not prompt- 





ly discovered and notice thereof given. 
If plaintiff's duty to the bank had been 
performed at the proper time, the fact 
would have appeared that the bank had 
charged plaintiff, in his bank book, with 
the payment of two items ($300 and $200) 
for which no vouchers appeared among 
the checks handed to him by his clerk. 
These vouchers—the two forged checks 
—had been abstracted and destroyed by 
the latter. 

No objection having been made at the 
time of the first settlement, the bank had 
a right to assume that everything was 
correct, including the two checks pur- 
porting to be signed by him. His silence 
was tantamount to a declaration to that 
effect , and in afterwards honoring checks 
signed by the same person, the bank had 
a right to consider the fact that these 
signatures had been at least tacitly rec. 
ognized by the plaintiff as genuine. 
While the plaintiff was not chargeable 
with the knowledge of his clerk,that the 
latter had committed a forgery, he was 
clearly responsible for the acts and omis- 
sions of his clerk in the course of the 
duties with which he was intrusted, viz. 
to receive the checks from the bank, take 
them to his employer's office, and com- 
pare the amount thereof withthe amounts 
in the bank book and check book, etc, 

In view of the uncontradicted evidence 
as to the foregoing facts, it cannot be 
doubted that as between bank and plain- 
tiff, the latter alone should be held re- 
sponsible for the consequences resulting 
from the failure to examine the checks 
in question and approve or reject them 
within a reasonable time. In contem- 
plation of law, the delivery of the checks 
to plaintiff’s clerk was a delivery by the 
bank to the plaintiff himself, as the basis 
on which its credits were claimed. The 


bank was therefore entitled to havethem 
examined and, 


if rejected, returned 
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within a reasonable time. That was not 
done, and because of plaintiff's failure 
to perform his duty in that regard, he 

should not be permitted to recover. Any 

other rule would be inconsistent not only 

with general and long established cus- 

tom, but also with well settled principles 

of law on the subject. Bank v. Morgan, 

117 U. S. 96, 107; U. S. Security Life 

Insurance & Trust Company v, Central 

National Bank, 185 Pa. St. 586. 

We find no evidence that required 
submission of the case tothe jury. There 
was no conflict of testimony as to the 
failure of the plaintiff to perform the 
duty which, under the undisputed evi- 
dence, he owed to the defendant; nor 
was there any evidence of negligence on 
the part of the bank that should have 
been submitted to the jury. The checks 
purporting to be signed by the plaintiff 
were destroyed and ,of course,they were 
not produced. There was not a particle 
of evidence that the signatures were not 
such complete facsimiles of plaintiff's 
signature as to be impossible of detec- 
tion, even by an expert. As correctly 
stated by counsel, in a question put by 
plaintiff's counsel, he (the clerk) stated 
that he was not an expert penman, and 
that he had never before had any other 
experience in forging people’s names; 
but he was not asked, and did not say, 
that the signatures were not made, either 
by the use of tracing paper or other- 
wise, so like the originals that they 
could not be detected by an ordinary 
inspection. On this point negligence is 
not to be presumed, and hence the pre— 
sumption must be in favor of the bank. 

In the absence of any evidence, from 
the signatures themselves, or from wit-~ 
nesses, that there was any difference be- 
tween them and plaintiff's signature, 
which could be detected by the eye, it 
must be presumed that the forgery was 
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of such a character that the bank, act- 
ing with due care and caution, was de- 
ceived by it. In fact there was no evi- 
dence from which the jury would have 
been warranted in drawing the conclusion 
that the bank, in honoring checks, acted 
negligently. 
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After careful consideration of the evi- 
dence, our conclusion is that there was 
no question of fact that should have 
been submitted to the jury and hence 
there was no error in directing them to 
find for the defendant. The judgment 
is therefore affirmed. 


FORGED INDORSEMENT. 


CHECK DRAWN, THROWN AWAY, AND DUPLICATE ISSUED—PAYMENT BY BANK OF FIRST 
CHECK ON FORGED INDORSEMENT—BANK LIABLE TO PAYEE OF DUPLICATE CHECK, 


Henderson Trust Co. v. Ragan etal. court of appeals of Kentucky, September 26, 1899. 


In payment of $100 due to the firm of R & T, a depositor drew his check to T’s order, but T re- 


fused same because the check was written in pencil. 


The check was thereupon thrown away and 


another drawn to order of R& T. Later, the first check was paid by the bank on a forgery of T’s 


indorsement. 


In an action by R & T to recover the second check of the bank, 


Held: The rule is well settled that if a bank pays a check on a forged indorsement, it must 


sustain the loss. 


Without deciding the application of this rule as between bank and depositor, in 


view of the negligence of both, the one in throwing away the check, the other in paying without 
inquiry, the right of the payees of the second check is unaffected. Payment on the forged indorse= 
ment was not a payment of the amount as to them, and they are entitled to recover. 


Action by Ragan & Tibbs against 
the Henderson Trust Co. on a check, 
Judgment for plaintiffs, and defendant 
appeals. Affirmed. 

PaynTER, J. One J. A, Oldham bor- 
rowed of Ragan & Tibbs $100. At the 
time he did so he had on deposit to his 
credit in the appellant, the Henderson 
Trust Co., $112. In payment of the 
$ioo, he tendered a check on it payable 
to the order of Joseph Tibbs, a member 
of the firm of Ragan & Tibbs, This 
check was written with a pencil, and 
Tibbs declined to accept it because it 
was not written with ink and payable 
to the order of the appellees. There- 
upon, Oldham threw it at or in a spit- 
toon on the floor without tearing or 
mutilating it. He then wrote another 
check for $100 payable to the order of 
Ragan & Tibbs, and tendered it to them, 
which was accepted. Before this check 


was presented for payment, the check 
which was drawn in pencil was present- 
ed to the trust company for payment, 
purporting to have been indorsed by 
James Tibbs and by Wilson, and one 
Sutton, who presented it for payment. 
It turned out that the indorsement 
of Tibbs’ name on the check was a 
forgery. When the check payable to 
Ragan & Tibbs was presented for pay- 
ment, there was but $12 to the credit of 
Oldham, and the trust company refused 
to pay it. This suit was instituted on 
the check payable to the order of Ragan 
& Tibbs. The court substantially told 
the jurors, if they believed the facts as 
stated, to find for the appellees. 

It is insisted on behalf of the appellant 
that Oldham was guilty of great negli- 
gence in throwing the check upon the 
floor, making possible the fraud which 
was practised upoa the trust company; 














therefore the payment of it by the trust 
company should be treated as a discharge 
to the amount of the check, of its indebt- 
edness to Oldham. The court refused 
to give that instruction. The rule is well 
settled that, if a bank pays a check on a 
forged indorsement, it must sustain the 
loss. Tied. Com. Paper, sec. 449. 
Where money is paid upon a pretended, 
not a real, indorsement of the name of 
the payee, in law, the check remains un- 
paid, and cannot diminish the funds of 
the borrower in the bank, r] money 
in the pocket of the person entitled to 
the payment. Bank v. Whitman, 94 U. 
S. 347. The check written in pencil did 
not authorize any one to presentand re- 
ceive money on it from the trust com- 
pany, as it was never delivered to, or 
accepted by, the payee, James Tibbs, a 
member of the firm of Ragan & Tibbs, 
for himself or his firm, and he was never 
atany time guilty of any negligence, 
and no effort was made by the trust com- 
pany to ascertain whether or not the 
check or indorsements thereon were 
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LIBEL BY BANK CASHIER. 


Where a bank cashier in the course of his duty in the collection of a note, indorsed thereupon 
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genuine. Sutton seems to have been a 
man of bad character. Oldham was cer- 
tainly guilty of great negligence in 
throwing the check upon the floor. The 
trust company should not have paid the 
check, according to the facts presented 
by this record. Without deciding the 
question which might arise between the 
trust company and Oldham, it is suffi- 
cient to say that Ragan & Tibbs werein 
no wise guilty of negligence in the trans- 
action, and they should not sustain a loss 
caused either by reason of the negligence 
of the trust company or Oldham or both, 
Although Oldham was guilty of negli- 
gence, yet the trust company was like- 
wise guilty of negligence in paying the 
check without inquiring as to the genu- 
ineness of the indorsements thereon, In 
our opinion, they were entitled to have 
their check paid when presented, as the 
withdrawing of the money on the check 
in pencil did not deprive them of the 
fund in bank which was there for the 
payment of their check. The judgment 
is affirmed, 








the maker's statement in refusing payment-——‘‘NEVER SIGNED NOTE; FRAUD, FORGERY”—being in the 
nature of a report of the reasons for non-payment, such a communication is privileged, and cannot 
be made the basis of a suit for libel by the owner of the note. 

The maker of such note may, however, be guilty of slander, in making such a statement to the 


cashier. 


Action by E, N. Caldwell against W. 
L. Story and another for libel. 
Caldwell, in Barren county, held a 
note made by Story in Clinton County. 
Caldwell gave the note to Trigg & Co. 
bankers, at Glasgow, Ky., who sent it 
through the Bank of Cumberland to the 
Bank of Albany, Clinton Co, Ky. 
Simpson, cashier of the Bank of Al- 


Caldwell v. Story etal. court of appeals of Kentucky, September 26, 1899. 






bany, presented it to Story for pay- 
ment. Story refused payment and, as 
alleged, directed and procured Simp- 
son to return the note to Trigg & 
Co. through the Bank of Cumberland, 
indorsed as follows: 
‘Never signed a note; fraud, 
forgery,” ete, 
Caldwell, alleging the falsity of these 
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words, and their publication in Barreu 
county, sued Story and Simpson for libel 
in the Barren circuit court. 

By a special demurrer and plea, Story 
questioned the jurisdiction of the court, 
and also answered that he did not direct 
Simpson to make the indorsement on 
the note of which complaint was made. 

Simpson answered, and alleged that 
Story had directed him to make the re 
port which he made; that the Bank of 
Cumberland was the corresponding 
agent of Trigg & Co. and that the Bank 
of Albany, of which he was cashier, was 
the corresponding agent of the Bank of 
Cumberland; that he received the note 
as cashier of the bank; that he presented 
the note to Story for payment and he 1e- 
fused to pay it; that it was the custom 
of bankers in this state, when bills and 
motes were received by them for collec- 
tion, and payment refused, to indorse on 
such paper or slip attached thereto the 
reasons given for nonpayment, and to 
‘forward the same to the bank from which 
‘tthe paper originally started; that he in 
good faith and without malice towards 
Caldwell, or purpose to injure him, and 
without any intention or purpose of 
charging him with the crime of forgery 
or fraud, made the indorsement on the 
mote; that he in good faith made the in- 
dorsement on the note for the sole pur- 
pose of informing Caldwell and his 
agents, Trigg & Co., the defense that 
Story claimed to have to the note; that 
the note was returned by mail from the 
Bank of Cumberland to Trigg & Co,; 
that the indorsement on the back of the 
note was a privileged and confidential 
communication to plaintiff's agent, Trigg 
& Co.; that he, in discharge of his duty 
as cashier of the Bank of Albany, made 
the indorsement that Caldwell might 
know the reasons which Story gave for 
cefusing to pay the note. 
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No reply was filed to this answer, and 
upon the trial of the case, the court gave 
a peremptory instruction to the jury to 
find for Simpson, which was accordingly 
done. No objection was made or excep- 
tion taken to the giving of the instruc- 
tion and no appeal is prosecuted as to 
Simpson. From a judgment for defend- 
ant Story, Caldwell appeals, 


Held: It is insisted that the commun- 
ication which Simpson made was privi- 
leged. The communication which he 
had made was as corresponding agent. 
The method of collections usually em- 
ployed by banks is the same as was em. 
ployed in this case, and as contemplated 
by Caldwell when he gave Trigg & Co. 
the note for collection. The general 
rule may be stated to be that a commu- 
nication made in good faith upon any 
subject in which the person had an in- 
terest, or with reference to which he 
has a duty,public or private, either legal, 
moral or social, if made to a person 
having a corresponding interest or duty 
is privileged. Under the custom of 
bankers in this state, it was the duty of 
Simpson, as cashier of the Bank of Al- 
bany, to report the reasons for nonpay- 
ment, and he made the report to the 
parties to whom he was under obligation 
to make it. The corresponding duty 
was upon Trigg & Co. to inform their 
customer the reasons which the payor of 
the note gave for its nonpayment. In 
our opinion it was a privileged commu- 
nication. If this be correct, then it can— 
not be adjudged that Story has been 
guilty of libel. He may have been guilty 
of slander in the statement which he 
made to Simpson, but it necessarily fol- 
lows, if the communication which Simp- 
son made was privileged, the offence of 
libel was not committed. 

So, if Story was guilty of slander, it 
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took place in Clinton, not in Barren, 
county; and, under Sec. 74, Civ. Code 
Prac., the venue of the action was in 
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Clinton, not in Barren, county, and the 
court properly dismissed the action as 
to Story. The judgment is affirmed. 


COLLECTION THROUGH INTERMEDIARY BANK. 


DEPOSIT OF CHECKS PAYABLE IN ANOTHER CITY—DUE DILIGENCE OF COLLECTING BANK—= 
TRANSMISSION TO SUITABLE INTERMEDIARY BANK A DISCHARGE OF DUTY. 


Givan v. Banx of Alexandria, etal. court of chancery appeals of Tennessee, November 26, 1898; affirmed 
by supreme court of Tennessee, 1899. 


1. Checks drawn on a bank at Watertown, were deposited #1 a bank at Alexandria, and credit- 
ed to the depositor’s account, as cash, but the deposit slip and pass book stated that all cash items, 
not actual cash, were entered subject to payment. Held, the bank took the checks merely for col- 
lection. 

2. The bank forwarded the checks to its correspondent, a Nashville bank. Held: A bank re 
ceiving checks payable at a distant point, for collection, is impliedly instructed to send the same to 
a suitable agent, who becomes the agent of the owner and not of the transmitting bank. The checkg 
may be sent to the place of payment through intermediate banks, and the initial bank discharges 


its duty to the depositor if such intermediate bank or banks are suitable persons for the perform -~ 
ance of the business. 


Under these rules, the Alexandria bank held not liable to its depositor where the checks wers 
forwarded by the Nashville bank direct to the drawee at Watertown, and were not paid because ot 
the latter's insolvency. The Nashville bank was negligent in sending direct to the drawee, for 
which it would be liable to the owner, if any loss resulted; but as the drawee was insolvent when 
the checks were drawn, their collection in any event is doubtful, and no right of action would exist 


for the negligence, unless injury resulted therefrom, 


Appeal from chancery court, Dekalb 
county; T. J. Fisher, Chancellor. 

Action by H. C. Givan against the 
Bank of Alexandria and one Eastes. 
There was judgment for the defendant 
bank and for complainant against de- 
fendant Eastes, and both complainant 
and defendant Eastes appeal. Affirmed. 

NeiL, J. The complainant seeks to 
recover of the defendant bank on two 
grounds: 

First: that it took from him two 
checks on the bank of A. Bryan & Co., 
of Watertown, aggregating $12'.75,and 
credited them to his account, as money, 
and thereafter refused to pay him the 
money thereon, on the ground that said 
checks had proven noncollectible; and 

Secondly, in the alternative, that, if it 
should appear that the defendant bank 


took the checks for collection, then that it 
negligently failed to collect and should, 
for that reason, be held liable. 

The chancellor held that the bank was 
not liable upon either ground, and com- 
plainant has appealed, and assigned er- 
ror upon this ruling. The complainant 
seeks to hold the defendant Eastes, the 
drawer of the checks, liable on the 
ground that, in order to induce the de— 
fendant to take them, he personally 
guaranteed the payment. The chancel- 
lor held defendant Eastes liable, and he 
thereupon appealed, but he has assigned 
no errors. 


CHECKS DEPOSITED FOR COLLECTION, 


We think there is no ground for com- 
plainant’s first contention, because it is 
proven that the deposit slip of the 
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defendant bank, as well as the pass 
books, contained the statement that all 
cash items not actual cash, were entered 
subject to payment; and, besides, the 
complainant admits in his deposition 
that the checks were taken for collection 
and hence subject to be charged back, 
and so the cashier testifies. There can 
be no doubt, and we so find the fact, 
that the bank took the checks in question 
merely for collection, and that the cred- 
it given therefor was not absolute, but 
was subject to counter charge in case 
the checks should prove noncollectible 
after the exercise of due diligence on the 
part of the bank. 


DUE DILIGENCE IN COLLECTION, 


The only question remaining is wheth- 
er the bank exercised due diligence. 
The facts bearing upon this branch of 
the case are as follows: 

On the afternoon of June 2, 1898,after 
banking hours, Eastes drew the two 
checks in question, one in favor of com- 
plainant and the other in favor of Flip- 
pen & Givan, a firm of which complain- 
ant wasa member. The proof shows, 
however, that the beneficial interest in 
this latter check belonged to complain- 
ant. At the same time these checks 
were indorsed to defendant bank, and 
on the next day were credited to com- 
plainant’s account, it being the custom 
of the bank when papers came in after 
banking hours on any day, to enter it 
the next day. Ontke same day—June 
3d—these checks were forwarded to the 
First National Bank of Nashville. Upon 
receiving these checks from the mail the 
latter wrote defendant bank that it could 
not handle the checks, giving as a reason 
that the bank of A. Bryan & Co. at 
Watertown had suspended, In reply to 
this, defendant bank wrote the First 
National Bank to forward the checks, 
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and they would be paid. Thereupon 
that bank did forward the checks direct- 
ly to the bank of A. Bryan & Co., and 
that bank, on the 13th of June, 1896, 
marked the checks paid, charged the 
amouat of them to the account of Mr. 
Eastes, leaving it due him a balance of 
$55, and returned these checks to him, 
but did not forward the amount called 
for by the checks to the First National 
Bank. The 13th of June was Saturday, 
and on Monday, the 15th, A. Bryan & 
Co. made an assignment, and closed 
their doors, with only $30 cash on hand. 
On said 13th day of June the First Nat. 
Bank sent their attorney to A. Bryan & 
Co for the purpose of securing them 
against loss on checks they held against 
said banking concern, amounting to $1,- 
147, not including the checks now in 
controversy. This attorney obtained 
from A, Bryan & Co, collaterals to the 
amount of $1,700 to secure the above 
mentioned checks, amounting to $1,147, 
but asked for and took no security for 
the checks involved in this litigation, 
nor does it appear that he had any in- 
structions to demand collaterals to se- 
cure these checks. According to the 
usual course of mail, letters mailed at 
Alexandria on June 3d would reach 
Nashville on the same day, and a reply 
might be had at Alexandria by the 4th 
or 5th of June. So, if the First Nation- 
al Bank wrote by return mail its letter 
to the defendant bank, in which it stated 
that it could not handle the checks be- 
cause A. Bryan & Co. had closed their 
bank, this letter reached Alexandria at 
least by the evening of the sth of June, 
and, if the defendant bank promptly for- 
warded its letter to the First National 
Bank, in which it said that the checks 
would be paid, and instructed that bank 
to forward them, this letter reached 
Nashville not later than Saturday, June 
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6th, or Sunday, June 7th. If the First 
National Bank promptly obeyed the in- 
structions given, and forwarded the 
checks to Watertown for collection, they 
ought to have reached that place not 
later than June goth, assuming that the 
First National Bank received the letter 
of instructions of defendant bank not 
earlier than June 8th, In due course of 
mail, the First National Bank should 
have had returns from the checks not 
later than June 11th, which was Thurs- 
day. 

The above findings are based upon the 
assumption that the defendant bank and 
its correspondent acted with reasonable 
promptness in conducting their corres- 
pondence and in forwarding the checks, 
The proof does not, however, in fact, 
disclose on what day the First National 
Bank wrote its letters to defendant bank, 
Saying it could not handle the checks 
because A. Bryan & Co. had closed their 
doors, nor the dates of any of the sub- 
sequent correspondence. The bank of 
A. Bryan & Co. was closed the whole of 
the week ending June 6th. It opened 
for business June 8th, and continued 
open during the whole of that week, 
paying checks, but finally closed the 
doors, as already stated, on the follow- 
ing Monday, June 15th, and made an 
assignment, leaving a large number of 
checks unpaid. At the time the checks 
in question were deposited with the de- 
fendant bank it was known both by that 
bank and by the complainant, that A. 
Bryan & Co. were embarrassed, and that 
the bank was then closed, but it was 
supposed by both parties that this em- 
barrassment was only temporary, and 
during that week defendant bank lent 
A Bryan & Co., without security, $1,000 
to enable them to get their bank again 
started. 

Watertown, the place where A. Bryan 
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& Co’s bank was located, was only seven 
miles from Alexandria, and was between 
that point and Nashville, and there was 
daily mail between the two places; also 
telephone connection; likewise one could 
go from Alexandria to Watertown by 
private conveyance and return within 3 
hours. It was expected, however by the 
complainant, that defendant bank would 
put the checks in course of collection ac- 
cerding to its usual method of business; 
that is, through its correspondents. It 
was not contemplated or expected by 
either party that the bank would senda 
private messenger to Watertown for the 
purpose of presenting the checks at the 
counter of the bank of A. Bryan & Co. 
It does not directly appear from the 
proof that there was more than one bank 
at Watertown, but we think it is a fair 
inference from the testimony that there 
was no other bank there, There is no 
proof showing what the custom of banks 
is as to the presenting of checks upon a 
drawee bank when there is only one bank 
at the place; that is, as to whether the 
custom of the business is to mail the 
check to such drawee bank. The bank 
of A. Bryan & Co, was insolvent when 
the checks in controversy were issued by 
defendant Eastes, but neither he nor 
complainant nor the defendant knew the 
fact, but, as stated, all knew that said 
A. Bryan & Co. was embarrassed, The 
First National Bank at Nashville was 
the regular correspondent of the bank at 
Alexandria. The latter bank was inthe 
habit of entrusting similar business to 
the former, 

CHECKS MAY BE SENT TO SUITABLE 
AGENT WHO BECOMES DE- 
POSITOR’S AGENT, 

Is the Bank of Alexandria liable under 
the facts above stated? We think not. 

In the case of Bank v. Cummings, 89 
Tenn..609, 618, it is said: 
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“By the great weight of authority,the 
bank receiving a bill for collection, pay- 
able at a distant point, is impliedly in- 
structed to send such bill to a suitable 
agent for collection at the place of pay- 
ment; and such agent, when so selected, 
becomes the agent of the owner of the 
bill, and is not the agent of the transmit- 
ting bank. Bank of Louisville v. Bank 
of Knoxvi.le, 8 Baxt. 101. If the debt 
be lost by negligence of the agent so se- 
lected, the right of action is in the owner 
of the paper, and not in the bank for- 
warding the paper. The liability of the 
transmitting bank is only for its own 
negligence.” 

INTERMEDIARY BANKS MAY BE EM- 
PLOYED 

In this statement of the rule it is ob- 
served that the court says the initial 
bank must send the paper to a suitable 
agent for collection at the place of pay- 
ment. The case from which we have 
taken this excerpt exhibited an instance 


of where the initial bank sent directly to 
another bank inthe place of payment. 
The same is true of the 8 Baxt. case re- 


ferred to therein. But we do not under- 
stand the court to mean that the initial 
bank would be bound to send the papers 
directly to the place of payment or that 
it could not make use of intermediary 
banks, according to its usual course of 
business, for the purpose of conducting 
the paper to the place of payment. The 
rule is, where a check is drawn on a 
bank distant from the initial bank in 
which such check is placed tor collec- 
tion, the initial bank has the right to 
forward the check to the place of pay- 
ment through its wonted channel of cor- 
respondence, 

In Morse on Banking the following il- 
lustration is given: 

A and B and their respective banks 
were in two distant towns, and A deliv- 
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ered or sent to B his check on the C 
bank. B deposited it in the D bank for 
collection, It is said if C bank and D 
bank are in two provincial towns, and D 
bank has no correspondent in the place 
where C bank is situated, it may send to 
its correspondent in the nearest large 
town or city whose facilities for collect- 
ing from C bank are, or might reason— 
ably be. supposed to be, greater and 
more available. It is true that this may 
result in some instances in loss to the 
holder of the check. Mr. Morse, in the 
course of stating the rule, notes this fact 
as follows: 


‘‘This course of proceeding on the 
part of the D bank may be perfectly 
sufficient as an acquittance of its duty 
and liability to B, yet it may also be 
perfectly consistent with B's loss of his 
remedy against A, in the case payment 
of the check should be lost by reason of 
its arriving at the C bank later by this 
process than it would have arrived if 
sent according to the ordinary require- 
ments of the common law which govern 
the relation of drawerand payee. It will 
be seen, therefore, that the deposit of a 
check in the holder’s bank for collection 
may, in a certain conjunction of circum- 
stances, result in his total loss of the 
amount, without any right of action 
against any person or corporation for 
reimbursement. Several facts must com- 
bine, it is true, to produce this conjunc- 
tion, to wit: First, the presentment by 
the collecting bank to the drawee bank 
for payment must be later than it 
would have been had the ordinary rule 
of presentment as between drawer and 
payee been followed; second, it must 
appear that the check would have been 
paid had it been presented within the 
time set by this rule, or, at least, that 
the bank was paying during that time, 
and that the drawer’s account was good 
for the sum called for; third, payment 
must be refused, and the refusal must 
be by reason of the failure of the bank 
occurring subsequent to such time, and 
before actual presentment, or for some 
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other like reason beyond the control of 
the drawer,” 


But it is further said: 


“There can be no real necessity for the 
employment of any intermediate agen- 
cies where the collecting bank and the 
drawee bank are both in the same place. 
If the collecting bank, without distinct 
permission, sees fit to have recourse to 
them, it does so at its own risk of all 
the consequences which may result. This 
rule, of course, does not operate to 
abridge the rights of banks to make any 
of those transfers of debits and credits 
among themselves in the course of clear- 
ing, which usage has introduced for the 
purpose of facilitating the settlement of 
their mutual accounts in the most con- 
venient manner.” 


Again it is said: 


*‘The understanding which is assumed 
to be mutual and to enter into the con- 
tract of the parties is that the bank shall 
perform the various acts which are em- 
braced in the business of collection in 
every respect according to the method 
which it is wont to pursue in accordance 
with the local law, rules and regula- 
tions.” 


Again, stating the question as to which 
bank is liable to the owner of the paper 
who deposited it for collection, it is 
said: 


‘*The question concerns the duty and 
liability of the several banks, proceeding 
in the chain of transmission, the last of 
which has to effect the actual collection, 
Thus, if A, living in Portland, holds a 
note payable in New York, and deposits 
it in his bank in Portland for collection, 
the Bank in Portland may be supposed 
to forward it to its corresponding bank 
in Boston, which in turn will forward it 
to its correspondent bank in New York 
city, where finally the collection is made. 
The question then is whether or not the 
Portland bank has so far fulfilled and 
discharged its duty to A by the due and 
sufficient transmission of the papers on 
its course for collection that itis thereby 
freed and absolutely relieved from all 
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liability for defaults subsequently occur- 
ring in Boston or in New York; or 
whether, on the other hand, the Boston 
and New York banks, and any notary or 
other agent employed by the last bank 
in the business of collection (including 
notarial demand and protest, if made), 
are all sub agents of the Portland bank 
in such a sense that the law of agency 
rendering it, as principal, liable to an- 
swer for any and all their defaults, will 
govern in the case.” Morse, Banks, (2d 
Revised Ed.) 391, 393, 397, 4°4- 

BANK DISCHARGES DUTY TO DEPOSITOR BY 


SENDING TO SUITABLE INTERMEDIARY. 


Assuming, then, that under the rules 
stated. the check may be sent to the place 
of payment through intermediate banks, 
it follows, under the rule, that the initial 
bank discharges its duty to the person 
who deposits the check for collection if 
such intermediate bank or banks are 
suitable persons for the performance of 
the business; and, in the event such 
proper selections are made, such inter- 
mediate bank or banks, down to the last 
one in the chain, become the agents of 
the owner of the paper, and responsible 
to him as such. It is said that it would 
be very strong evidence on the part of the 
bank if it is shown to have selected the 
agent which it is wont to employ forthe 
transaction of its own business of the 
same nature, and that the courts are ac- 
customed to speak of such evidence as 
if it were substantially conclusive. 
Morse, Banks (2d Revised Ed.) 415. It 
follows that under the facts found, the 
Bank of Alexandria exercised proper 
care in selecting the First National Bank 
as an intermediary, and that its duty 
was then discharged to the complainant 
when it sent the paper by the mail of the 
next day to said First National Bank, 
and the latter became the agent of the 
complainant, 

It is true that when the First National 
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Bank sent the check directly to the 
drawee bank it was guilty of negligence. 
The authorities upon this point in favor 
of the proposition stated are overwhelm- 
ing. Bank v. Goodman, Ioyg Pa. St. 422; 
Drovers’ Nat. Bank v. Anglo-American 
Packing & Provision Co., 117 III. 100; 
Anderson v. Rodgers, 53 Kan. 542, and 
see note to that case containing a col- 
lection of authorities; 3 Am. & Eng. 
Enc. Law, 809, note 3. But the Bank 
of Alexandria, under the rules stated, is 
not responsible for this default of the 
First National Bank. 

For another reason, also, we must hold 
that the Bank of Alexandria is not li- 
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able, This is that the bank of A. Bryan 
& Co. was insolvent at the time the 
check was drawn, and it was not at all 
certain that the check would have been 
paid even if presented. It certainly was 
not collectible by law. So, even if the 
defendant bank had been guilty of neg- 
ligence, no right of action would exist. 
There must not only be negligence, but 
injury, asa result of it. Sahlien v. Bank, 
go Tenn. 221, 231-233, Bruce v. Baxter, 
7 Lea, 477; Collier v. Pulliam, 13 Lea, 
114, 18, The result is, there is no error 


in the decree of the chancellor, and it 
must be affirmed, with costs of this court 
and of the court below, 


All concur. 








MISTAKEN PAYMENT BY DISCHARGED INDORSER. 


A check which was dishonored because of negligence in presentment, was taken up by the in- 
dorser in ignorance of the fact that he was discharged from liability. The indorser is held entitled 
to recover the money so paid, and is not required to demand repayment, or tender back the check, 


before suing to recover the money. 


On May 27, 1893, a check was drawn 
on a firm of Chicago bankers, and was 
indorsed and deposited with defendant 
bank in New York 10 a.m. May 2gth, 
but was not presented for payment until 
June 3, when it was dishonored, as the 
drawee bankers failed on the morning of 
that day. If it had been forwarded by 
the New York bank in the regular course 
of mail, it could have been presented at 
10 a.m. on May 31st, and would have 
then been paid. The presentment was 
therefore negligent, and the indorser 
discharged. Not knowing this, however, 


but believing himself liable, the indorser 
took up the check from defendant bank, 
paying its face, interest and protest fees. 
He subsequently brought this action to 
recover $4.925, the sum so paid. 

Held: Defendant on receiving the 
check, assumed the obligation to present 
it for payment within a reasonable time. 





Martin v. Home Bank, court of Appeals of New Yor , October 3, 1899. 


That defendant neglected or failed to 
perform this duty is a fact not ques- 
tioned. The legal effect of defendant’s 
omission in this respect was to discharge 
the indorser, and the drawer as well, 
since the latter had provided funds to 
meet the check, which were lost by fail- 
ure of the bankers on whom it was drawn. 

When the indorser paid the check 
without knowledge of the facts, which 
discharged him from liability, the de- 
fendant received so much money from 
him to which it was not legally entitled; 
and he was entitled to call upon defend- 


ant to restore the money so paid. 

Further held, that the indorser was 
not compelled to return or tender the 
check to defendant bank before he could 
recover the money paid on it; nor was 
any demand upon defendant for the pay- 
ment of the money necessary before this 
action was commenced. 
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CERTIFICATE OF DEPOSIT. 


CERTIFICATE OF DEPOSIT ISSUED IN NAME OF BANKING PARTNERSHIP, AFTER DISSOLUTION, BY PARTNER 
CONTINUING BUSINESS—LIABILITY OF RETIRED PARTNER TO PAYEE, WHO TOOK WITHOUT NOTICE OF 
DISSOLUTION—SUFFICIENCY OF SIGNATURE—NECESSITY OF INDORSEMENT BY PAYEE, 


Cornwall v. McKinney, supreme court of South Dakota, September 2, 1899. 


A banking partnership of M and C, existed at Yankton and Sioux Falls, Dakota, from 1881 to 
1885, when it was dissolved by mutual consent and notice of dissolution published in a Yankton 
paper. After the dissolution S continued to transact the business at Yankton without the knowl- 
edge of M, and in 1890, 1891 and 1892, issued in the firm name, four certificates of deposit to plain- 
tiff, who had had dealings with the partnership before dissolution and did not have notice thereof 
at the time the certificates were issued. S died in 1893. Thereafter plaintiff, the payee, first de- 
manded payment of M, and then brought suit against M upon the certificates. 

Held: 1. M is liable upon the certificates as surviving partner; and where plaintiff alleged that 
the partnership continued down to, and was dissolved by, the death of S in 1893, there is no ma- 
terial variance between this allegation and the proof, for as to the plaintiff, who had dealings with 
and gave credit to the partnership, and who had no personal notice of its dissolution, the partner- 
ship did exist until the time of S’s death, 

2. One of the certificates was signed ‘‘Rob. W. Burns, C,” Burns being S’s cashier, Another 
was signed in the firm name, by a brother of S, with authority so to do. Held, the acts of the 
cashier, and of the brother of S, were the acts of S, and S was, as to this plaintiff, at the time of 
signature, a member of the firm of M & S; hence M was liable thereon. 

3. Plaintiff, the payee, had never indorsed the certificates, Defendant contended no action 
could be maintained thereon, until ‘‘properly indorsed,” hence the action was premature. Held, 
plaintiff,being the payee, no indorsement was necessary and the action was not prematurely brought. 


Appeal from circuit court, Minnehaha _ cept as to dates, amounts and numbers, 
county; Joseph W. Jones, Judge. The following is a copy of the one first 
Action by Andrew Cornwall against issued: 
Charles E. McKinney, as surviving part- 
ner of the firm of McKinney & Scougal. “No. 2,897. McKinney & Scougal, 
Judgment for plaintiff, and defendant Bankers, Yankton, Dakota, June 17, 
: 1890. Andrew Cornwall has deposited 
appeals. Affirmed. : in this bank Fifty Dollars, gagabie to 
Bailey & Voorhees for appellant, N. the order of himself, in current funds, 


on return of this certificate properly in- 
J. Cramer for respondent. dorsed. With interest at 6 per cent, 


Haney, J. In this action plaintiff : PTS Tae ae 
seeks to recover of defendant, as the (ieeeannsnee 
surviving partner ot McKinney & Scou- In 1881, defendant and George R. 
gal, upon four certificates of deposit, Scougal formed a partnership for the 
dated June 17, 1890, December 22, 1890, purpose of carrying on a banking busi- 
July 29, 1891, and March 4, 1892, re- mess at Yankton and Sioux Falls, under 
spectively, all signed ‘‘McKinney & the firm name of McKinney & Scougal. 
Scougal,” except the first, which is This partnership continued unti' Janu- 
signed ‘Rob. W. Burns, C.” Thecer- ary 1, 1885, when it was dissolved by 
tificates are in the same language, ex- mutual consent, and notice of dissolu- 


. 
See eee TOBE EE EEE SEE EEE EE: 
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tion was published in a paper at Yank- 
ton. After the dissolution, Scougal 
continued to transact business under the 
firm name at Yankton without the know- 
ledge of McKinney. Scougal died Jan- 
uary 14,1893. Plaintiff had resided at 
Yankton since 1882. He had dealings 


with and gave credit to the partnership ~ 


during its existence, and did not have 
personal notice of its dissolution until 
after the certificates sued upon were is- 
sued. 

For the purposes of this appeal, it 
must be admitted that the attorney of 
plaintiff, for and on his behalf, present- 
ed the certificates to defendant, at Sioux 
Falls, prior to the commencement of 
this action, for payment, who refused to 
pay the same. When presented they 
were not indorsed by the plaintiff, and 
no indorsement had been made upon 
either of them when they were intro- 
duced in evidence. 

It is contended by defendant that there 
is a material variance between the plead- 
ings and the proof. It is alleged in the 
complaint that on January 1, 1881, de- 
fendant and one George R. Scougal 
were partners doing business as bankers’ 
under the firm name and style of Mc- 
Kinney & Scougal, at the city of Yank- 
ton and at the city of Sioux Falls, and 
continued to be such partners until Jan- 
uary 14, 1893; that on January 14, 1893, 
George R. Scougal died, leaving de- 
fendant the sole surviving partner of 
McKinney & Scougal; and that such 
firm was dissolved by the death of Scou- 
gal. The answer admits that on January 
1, 1881, defendant and Scougal were 
partners doing business as bankers, 
under the firm name and style of Mc- 
Kinney & Scougal, at the city of Yankton 
and at the city of Sioux Falls. It also 
admits that Scougal died January 14, 
1893. As to the plaintiff, who had 


THE BANKING LAW JOURNAL. 


dealings with and gave credit to the 
partnership, and who had no personal 
notice of its dissolution, the partnership 
existed until the time of Scougal’s death. 
Comp. Laws, sec. 4059. ‘‘No variance 
between the allegation in a pleading and 
the proof shall be deemed material, un- 
less it have actually so misled the adverse 
party tohis prejudice, in maintaining his 
action or defense, upon the merits. 
Whenever it shall be alleged that a party 
has been misled, the fact shall be proved 
to the satisfaction of the court, and in 
what respect he has been misled; and 
thereupon the court may order the 
pleadings to be amended upon such 
terms as shall be just,” Comp. Laws, § 
4934, It was not alleged during the 
trial that defendant had been misled to 
his prejudice by any variance between 
the allegations of the complaint and the 
proof, nor can we believe he was preju- 
diced in this respect, 

It is further contended that the court 
erred in denying defendant’s motion to 
direct a verdict in his favor upon the 
first and third causes of action upon the 
ground that there is no legal proof that 
the person signing the certificates men- 
tioned therein was authorized to do so 
by either McKinney & Scougal or the 
defendant. The certificate declared on 
in the first cause of action is signed, 
‘Rob. W, Burns, C.” The certificate 
declared on in the third cause of action 
is signed “McKinney & Scougal,” in the 
handwriting of W. S. Scougal, a brother 
of George R. Scougal. Burns testified 
that he was cashier of the bank of 
McKinney & Scougal at Yankton from 
1881 until 1893, that W. S. Scougal was 
working in the bank, and that he had 
George R. Scougal’s authority to sign 
certificates, drafts and other pa-— 
pers. 

The acts of Burns and W., S. Scougal 
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were the acts of George R., and he was, 
as to this plaintiff, when these certifi- 
cates were issued, a member of the firm 
of McKinney & Scougal. The trial court 
did not err in denying defendant's mo- 
tion, 

Finally, it is contended that this ac- 
tion was prematurely commenced, for 
the reason that no action can be main- 
tained upon the certificates in contro- 
versy until they have been properly 
indorsed. Concerning what must be 
done before commencing an action upon 
certificates of deposit,the decisions seem 
to be conflicting. We think Mr, Daniel 
states the true principles applicable to 
the question, in the following language: 

“ Certificates of deposit are designed 
to subserve with convenience the pur- 
pose of temporary investments of money 
and whether the expression used in them 
as to payability be on the return of this 
certificate,’ or ‘on presentation of this 
certificate,’ or ‘on return or surrender of 
this certificate properly indorsed,’ the 
substantial meaning is the same; that is 
to say, that the certificate is payable 
when payment is demanded by the party 
entitled to receive the money, and who 
avouches the fact by producing the in- 
strument with evidence of title.” Daniel, 
Neg. Inst, § 1707a. 

The certificates in this case were pre- 
sented and payment was demanded by 
the attorney of plaintiff for and on his 
behalf. There can be no doubt of the 
attorney’s authority to act for the plain- 
tiff. Hence, in law, they were presented 
and payment was demanded by the payee 
named in each and who was the owner 


and in possession of each. The evidence of 
his title was perfect. No useful purpose 
would have been served by having them 
indorsed. If payment had been demand- 
ed by a transteree of the original payee, 
there might be reason for requiring an 
indorsement, Under the conditions 
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shown by the record in this case, there 
was no reason for requiring any such 
idle act. 

In an action upon an instrument of 
substantially the same import, the su- 
preme court of Kansas, in a recent case, 
makes use of this language: 

‘*The contention of the plaintift in 
error is that the failure of the petition 
to allege that at the time the certificate 
was presented and payment demanded, 
by the plaintiff, as executor of Charles 
Thatcher, it was properly indorsed, fails 
to state a cause of action against the 
stockholder. It may be admitted that, 
in order to charge the stockholder upon 
his subscription to the capital stock of 
the bank it was necessary that the pe. 
tition should disclose a cause of action 
against the bank. But a reasonable in- 
terpretation of this contract is that no 
indorsement was necessary, except upon 


a transfer by Charles Thatcher. It was 


only necessary that it should be proper- 


ly indorsed, or that his order in writing 
to pay the money should accompany the 
certificate when demand was made by 
some other person than Charles Thatch- 
er himself,—some person to whom he 
had assigned or sold the certificate — 
that the bank might know upon presen- 
tation that such holder had a right to 
demand the fund.” &merson v. That-— 
cher (Kan. App.) 51 Pac. 50. 

And this is true whether the certifi- 
cates be regarded as negotiable or not. 


It is evident that defendant refused pay- 
ment on the ground that he had ceased 
to be a member of the firm of McKinney 
& Scougal when the certificates were is- 
sued. If bis refusal was based on the 
ground that they were not properly in- 
dorsed, fair dealing demanded that such 
rzason should have been assigned when 
payment was refused. We think the 
action was not prematurely commenced 
and that the judgment of the circuit 
court should be affirmed. 
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VALIDITY OF MORTGAGE IRREGULARLY ACKNOWLEDGED. 


A bank which purchased a mortgage executed by husband and wife on a homestead, the certi- 
ficate of the notary attached showing it to have been duly acknowledged, is entitled to enforce the 
security on the faith of the certificate, notwithstanding the acknowledgment was in fact irregular, by 
reason of the notary’s failure to obtain the wife’s declaration that it was her voluntary act and deed. 


-_—_— 


Council Bluffs Savings Bank v. Smith, supreme court of Nebraska, October 5, 1899. 


A firm of merchants at Madison, Neb, 
being indebted to another firm in Coun- 
cil Bluffs, lowa, promised, if their wives 
would join them, to execute mortgages 
on their respective homesteads, as se- 
curity fer the debt, The wives consent- 
ed, and negotiable notes were signed by 
the Madison mercantile firm for the 
amount, and two mortgages on their 
respective homesteads were signed by 
each husband and wife. Thereafter the 


plaintiff tank at Council Bluffs pur- 
chased the notes in good faith, before 
maturity, and became the assignee and 


owner of the mortgages. 

It seems that the notary who took the 
acknowledgments of the mortgages, 
failed to obtain a declaration from either 
of the wives that the execution of the 
mortgage was her voluntary act and 
deed, although his certificate so certified, 
and in this action by the Council Bluffs 
bank to foreclose the mortgages, the 
wives interposed the defense that there 
had been no formal acknowledgment of 
either instrument, and the same were, 
therefore, not valid as incumbrances. 
The court, however, held that, as there 


was no fraud in the transaction, and the 
wives voluntarily executed the instru- 
ments knowing what they were doing, 
the defense of invalidity being an after- 
thought, the notary’s certificate would 
not be impeached, to the detriment of 
an innocent purchaser who in good faith 
relied upon it. 


The official ruling is as follows: 


1. The homestead of a married woman 
cannot be incumbered by a mortgage 
which is not acknowledged by both the 
husband and wife, 

2. The certificate of an officer having 
authority to take acknowledgments can- 
not be impeached by showing merely 
that such officer’s duty was irregularly 
performed. 

3. When the party executing a deed 
or mortgage knows that he is before an 
officer having authority to take acknowl- 
edgments, and intends to do whatever 
is necessary to make the instrument ef- 
fective, the acknowledging officer’s offi- 
cial certificate will be, in the absence of 
fraud, conclusive in favor of those who, 
in good faith, rely on it. 


PREFERENCE IN BANK ASSETS. 


State v, Bank of Hemingford, supreme court of Nebraska, September 21, 1899. 


A state bank in Nebraska, in addition 
to conducting a general banking busi- 
ness, engaged in the business of selling 


merchandise at retail, or, to use the 
common, general expression, “in keep- 
ing a store.” The bank failed, In the 
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distribution of its assets, it is held: 

1. A receiver of astate bank, appoint- 
ed in proceedings under the provisions 
of section 34, c. 8, Comp. St., takes pos- 
session and holds the assets of a bank 
in favor of, and to assert and guard the 
claims of, the depositors and other cred- 
itors as the paramount and superior 
claims against the assets. 
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2. In the adjustment and settlement 
of claims, those of depositors and other 
general creditors who trusted the bank 
in the course and transaction of its le- 
gitimate business may be preferred over 
claims which originated in the pursuit 
and conduct of a business by the bank 
in which it had no legal authority or 
power to engage. 


NEGOTIABLLTY OF NOTE—DISCOUNT CLAUSE. 


PROMISSORY NOTE WITH DISCOUNT CLAUSE—NEGOTIABILITY DESTROYED. 


National Bank of Commerce v. Feeney, supreme court of South Dakota, September 2, 1899, 


The following stipulation was contained in the margin of a note promising payment ‘on or 


before” a stated date: 


‘*This note to be discounted at 12 per cent. if paid before maturity.” 


Held: This stipulation destroys the negotiability of the note, making the amount payable un- 
certain; and a bank which purchased the note from the payee, does not hold it free from equities, 
but the note is subject in its hands to a defense by the maker of breach of warranty by the payee. 


Action by the bank upon promissory 
notes and a mortgage, Defendant, the 
maker, admitted their execution and de- 
livery to the original payee,in considera- 
tion of 200 sheep described in the mort- 
gage, but claimed that he had not seen 
or examined the sheep prior to the pur- 
chase, and that the original payee, to 
induce defendant to purchase, made 
certain representations and warranted 
the quality of the sheep, and defendant 
purchased relying upon such warranty 
and representations. 

Defendant showed a breach of warranty 
and other damages in excess of the 
amount of the notes. ; 

Plaintiff bank had purchased the notes 
for value before maturity. If they were 
negotiable instruments, it was entitled to 
collect them from the maker free from 
his defense; if non-negotiable, the 
maker was entitled to set off his damages. 

The trial court ruled: “I believe this 
is a negotiable instrument, and, the evi- 
dence being that it is in the hands of an 


innocent purchaser before maturity, the 
equities are cut off.” 


The notes are identical except as to 


f 


35-100 dol- 
mimerce, 0 


Pierre, South Dakota, value received, with in- 


verest ac the rate 


Michael Feeney. 


Pieire, South Dakota, 
Scpt asst, 1892 
The drawers and in- 


-three and 


y 


National Bank .of Co 
of 12 percent. peran um from 


maturity until paid. Should suit be commencea 


n this note, a reasonable amount shall be al- 


On or before the 21st day of June, 183, promise 
lowed for attorney’s fees. 


to pay C ough, Ledwick & Cumpany, or order, 


three hundred fort 


lars, at tie 
.O. Address 


and notice of protes., and guaranty its payment 
No.——. 


dorsers of this noteseverally waive presentment 
atany timea ter maturity. 


Due 
P 


Ajlinjeu ssojeq pred jt "34900 sad 
ZI 38 p»3UNOIsip 9q 0} G}0U SIY], 


amount and date of maturity. The 
above is a copy of one of them: 
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Held: The question arises whether a 
note having the condition as to discount 
if paid before maturity, contained in 
these notes, is negotiable. Theeffect of 
uncertainty as to the amount to be paid 
and terms of payment upon the negotia- 
bility of a promissory note was consid- 
ered by this court in Hegeler v. Com- 
stock, 1 S, D. 138, and again in Merrill 
v. Hurley, 6S. D. 592. Whilea different 
result is reached, the latter case expressly 
follows and adopts the principles an- 
nounced in the earlier decision, the court 
making use of this language: ‘‘While,in 
the writer, a promis- 
unobjectionable, 
stands 


the opinion of 
sory note otherwise 
meets the requirements, and 
the test of negotiability, when there is 
no date at which the exact amount then 
due cannot be ascertained by inspection 
and computation, this court has placed 
itself in line with a class of authorities 
which require such a degree of certainty 
that the exact amount to become due and 
payable at any future time is clearly 
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ascertainable at the date of the note, 
uninfluenced by any conditions not cer- 
tain of fulfilment; and the rule thus 
established must control cases subse- 
quently arising, where the facts are sub- 
stantially the same.” 

Applying the test thus established to 
the notes in this case, the conclusion 
cannot be avoided that they are non- 
negotiable. When executed, it was im- 
possible to ascertain what amount would 
be required to pay them, without con- 
sidering the discount, depending upon 
a condition uncertain of fulfilment. The 
circuit court erred in ruling that they 
were negotiable, The notes being non- 
negotiable, defendant is clearly entitled 
to set off against the amount due thereon 
any damages he may have sustained by 
reason of a breach of warranty on the 
part of the original payee, but, if such 
damages exceed the sum due upon the 
notes, of course, he cannot recover the 
excess of this plaintiff. The judgment is 
reversed, and a new trial ordered. 


WAR REVENUE OFFICIAL DECISIONS 


EXPRESS COMPANY, 
An express company engaged in the business of buy- 


ing or selling foreign money or bills of exchange, 
is requ red to pay special tax as a broker. 


TREASURY DEPARTMENT, ) 
Office of the » 
ComMISSIONER OF INTERNAL REVENUE, ) 
WasuincTon, D.C., Oct, 31, 1899. 
GENTLEMEN:— The committee ap- 
pointed at the annual meeting of the 
American Bankers’ Association to pre- 
sent to me reasons for a reconsideration 
of my ruling of March 24, 18¢9 (Treas- 
ury decision 20916), relieving express 
companies from the payment of special 
tax as brokers under the war-revenue 


act, were given a hearing at this office 
on the 27th inst. and, after a full dis- 
cussion of the question, submitted your 
brief on behalf of their association. 

I then pointed out to them the fact 
that there was a misapprehension as to 
the extent of the ruling referred to, and 
that it related only to the money—order 
business of express companies, and held 
that express companies did not involve 
themselves in special tax liability as 
brokers by reason of carrying on that 
particular branch of business; and that 
this had also been stated in my answer 
of the 2oth inst. to letters received from 
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bankers in all sections of the country 
complaining of the effect of the ruling, 
which answer was made before I had 
been apprised of the appointment of this 
committee. 

No question was raised by the com- 
mittee in its argument, nor by you in 
your brief, as to the correctness of the 
ruling with reference to sales of money 
orders by express companies in the form 
and upon the conditions in which such 
orders have heretofore been drawn and 
issued, As at present advised, therefore, 
I shall make no change in the ruling 
relating to this money order busi- 
ness. 

The evidence, however, submitted by 
the committee of .the Bankers’ Associa- 
tion as to other transactions of at least 
one of the express companies, namely, 
the American Express Company, and its 
agents throughout the United States, is 
conclusive (if not hereafter overthrown) 
in establishing the special tex liability 
of this company and their agents as 
brokers. 

The committee called attention to cir- 
culars and advertisements of the Amer— 
ican Express Company showing that this 
company makes it a part of its business 
“to buy or sell foreign money at any of 
its agencies in the United States,’’ and 
that “it is always in the market for the 
purchase of good foreign bills of ex- 
change.” This ot itself, (leaving aside 
for the present the other considerations 
upon which you lay stress in your brief as 
showing the liability of this company) is 
sufficient to warrant thisoffice in directing 
the collectors of internal revenue in the 
various districts in which the American 
Express Co.and its agents are engaged in 
the business herein mentioned to report 
the cases for assessment of the special 
tax and penalty; and a circular letter 
has to-day been addressed to collectors 
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instructing them to make such report in 
their next list. 
Respectfully, 
G, W. Wilson, Commissioner, 
Messrs. Shearman X Sterling, New 
York, N. Y. 


STOCK TRANSACTIONS, 
The c'rcumstances under which the memoranda js- 
sued by broxers evidencing the sale or purchase 
of stock need or need not be stamped, 


Office of Com'r, etc., Oct. 31, 1899. 

Sir :—This office is in receipt of your 
letter of October 16, 1899, relative to the 
reports of Revenue Agent Trowbridge, 
under date of September 23, 1899, con- 
cerning the failure to properly stamp 
stock transactions on the part of E. A. 
Bowers & Co., brokers and commercial 
brokers, Washington Loan and Trust 
Building, Washington, D. C. 

In this connection, you submit affida- 
vit of Mr. Bowers, together with state- 
ments of his customers and employees, 
as well as report of Deputy Collector 
Day. 

Mr. Bowers’ affidavit is to the effect 
that his firm has not sold to or bought 
from a customer a share of stock; that 
no sales of stock or purchases of stock 
take place in its office; that his firm does 
not itself execute any customer's order, 
but, on the contrary, all orders received 
from customers are transmitted to cor— 
respondents in New York, who nego- 
tiate and make the trade in New York; 
that on all trades so negotiated the rev- 
enue tax required by law is collected and 
paid to New York, when the stamps are 
there duly affixed; that his firm does not 
deal in stocks, does not buy or sell 
stocks; and that it actsonly as a broker 
to negotiate trades for others, which 
trades are all negotiated and made in 
New York, and in no case in his office in 
Washington. 
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The affidavit on the part of some of 
the customers of E. A. Bowers & Co. as 
well as that of the employees, is to the 
same effect. 

Deputy Collector Day states that he 
finds from investigation that the state— 
ments made by Mr. Bowers, his em- 
ployees, and his customers are true, 
except that Mr, Bowers has omitted to 
say that in placing the orders of his cus- 
tomers in New York, either for the pur- 
chase or sale of stocks, he does not give 
the name of the customer, and the New 
York correspondent only knows Mr. 
Bowers, and whatever stocks that are 
bought or sold are charged or credited 
as the case may be, to the account of 
Mr. Bowers, * * * 

You are advised that this office has 
carefully reconsidered the question of 
whether or not two sales aremade when 
a broker wires an order for stock received 
from a customer to his correspondents 
located in another city, and now holds 
that where a broker receives an order to 
buy or sell stock for a customer and 
wires said order to his (the broker's) cor- 
respondents located in another city, the 
name of the customer being undisclosed, 
but one tax accrues on the transaction, 
and said tax is the one accruing when 
the sale or purchase is made by the cor- 
respondent. 

This ruling only applies when in each 
case the broker can prove to the satis- 
faction of this office that the stock was 
not purchased ior his own account 
through his correspondents, but for his 
customer for whom he acts as agent. 
When this fact can not be proven, then 
the broker will be held to be dealing for 
his own account, and upon each transac- 
tion two taxes would accrue, as has been 
heretofore ruled in Treasury decision 
21540. 

In connection with the above, it is to 
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be understood that when a customer asks 
his broker to close any transaction, thus 
completing what is known as the ‘‘round 
turn,” a tax again accrues at the rate of 
2 cents per $too, or fraction thereof, of 
the par value of the stock involved in 
the transaction. 

Any previous rulings inconsistent with 
the above are hereby modified to con- 
form therewith. 

Respectfully, 
G. W. Wilson, Commissioner, 

Mr. B, F. Parlett, Collector Internal 
Revenue, Baltimore, Md. 


GRAIN AND COTTON TICKETS, 


Grain and cotton tickets cashed by a regular employe 
of the company issuing same, or from the buyer’s 
own money in the hands of third parties, not tax- 
able. 


Office of Com’r, etc. , Oct. 30, 1899. 

Sir:—I have the honor to acknowl- 
edge receipt of your letter of October 
18, 1899, in which you call attention to 
treasury decisions 20,239 and 20,375 
and ask to be informed whether under 
the above decisions it is lawful for par- 
ties not in the banking business to take 
deposits from buyers of produce and 
pay their tickets without attaching rev- 
enue stamps to the weigh bills or orders, 
when banks who have paid their license 
are prohibited from doing the same thing 
without a stamp being attached to the 
ticket or order. 

I have to advise you that grain and 
cotton tickets and the like may be 
cashed by a regular employe of the com- 
pany issuing same, and directly to the 
parties to whom they are issued, without 
liability to the stamp tax, and they may 
also be cashed by a person not a regular 
employe of the company issuing same, 
provided the company deposits money 
with said person for the specific purpose 
of cashing these tickets, and providing 
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the tickets are cashed out of the buyer’s 
own money and no other. 

Under the above ruling, a bank would 
be allowed to cash grain or cotton tick- 
ets without requiring stamp on said 
tickets, providing the party issuing the 
tickets deposits funds with the bank for 
the specific purpose of paying these 
tickets, which funds the bank must keep 
separate and distinct from its general 
deposit funds, and providing the tickets 
are paid directly to the parties to whom 
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they were originally issued. It must be 
understood that the funds so deposited 
are for the specific purpose of cashing 
grain or cotton tickets and the like, and 
for no other purpose. 

Any previous ruling inconsistent with 
the above is hereby modified to conform 
therewith. 


Respectfully yours, 
G. W. Wilson, Commissioner, 
Hon, J. W. Babcock, Necedah, Wis. 


COMPANIES. 


The Clearing House Committee of the 
New York Clearing House, made public 
on November 6, the following report 
and rules in relation to trust companies 
which are thereby placed in the clearing 
house on the same footing as non-mem- 
ber banks clearing through a member of 
the New York Clearing House Associa- 
tion: 

“The committee appointed by the res- 
olution of October 26, 1899, on the sub- 
ject of ‘Trust Companies and Their 
Relations to the Clearing House,’ here- 
by reports that the constitution of the 
association, and particularly the amend- 
ment of October 14, 1890, imposes upon 
the committee the responsibility of con- 
senting to the clearings by banks and 
trust companies not members of this as- 
sociation, and, as in the opinion of your 
sub-committee, general and uniform 
rules should from time to time be adopt- 
ed, the committee recommends the 
adoption of the following additional 
rules: 

‘1. No trust company shall be per- 
mitted to clear through any member or 
non-member of this association unless 
such trust company shall have been in 
actual operation for at least one year at 
the time of making the application. 

“2. No trust company shall be cleared 
by any bank or trust company, member 





or non-member of this association, until 
it shall have been examined by the clear- 
ing house committee, or some other 
committee of the association duly ap- 
pointed for such purpose. 

**3. Every trust company clearing 
through a member of this association,or 
which may hereafter be permitted to 
clear through such member, shall fur- 
nish a weekly statement of its condition 
to the manager of this association, in 
the same manner as weekly statements 
of non-member banks clearing through 
this association are now rendered. Such 
statement shall include capital, net 
profits, average amount of loans and dis- 
counts and investments; average amount 
of specie, average amount of legal tender 
notes and bank notes, average amount 
on deposit with other New York city 
and Brooklyn banks and trust com- 
panies. 

H, W. Cannon, 

F. A. Tappen, 

E. H. Perkins, Jr., 
Sub-Committee. 


‘‘These statements are not for the 
present intended for publication, 

““Atthe meeting it was also resolved 
that statements of averages submitted to 
the clearing house by members and non- 
members, must be verified and signed 
by one officer. 
William Sherer, Manager,” 
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INQUIRIES AND CORRESPONDENCE. 


This department is carried on for the benefit of all subscribers, who are entitled to submit questions of gen= 


eral interest, amd expect prompt and careful consideration thereof, without charge. The names and places of 


those submitting inquiries are published, unless special request is made to the contrary, 


Check Certified by Mistake. 


Bank certifying check by mis‘ake, and temporarily 
regaining possession, may cancel certification 
where check has not gotintothe hands of third 
parties, 

PeorIA, Ill., Nov. 5, 1899. 

Editor Banking Law Journal: 

Dear Sir:—Can you cite me any decision by 
the courts of this state which would justify a 
bank which has by mistake certified a check for 
an amount greater than the drawer's deposit, 
and has discovered such mistake before the 
holder leaves the building, in recalling him and 
cancelling the certification 7? 

In other words, is the bank’s obligation fixed 
at the moment of delivery, or may it afterwards 
cancel this mistake, when it regains physical 
possession of the check before the rights of any 
third party have intervened ? 

An answer in the JouRNAL will oblige. 

VICE- PRESIDENT. 


The case of Dillaway v. Northwestern 
Nat. Bank, decided by the appellate 
court of Illinois, March go, 1899 (82 Ill. 
App. 71) is a very recent, and in fact 
the only Illinois decision that we know 
of which directly bears upon the ques— 
tion submitted. This decision justifies 
the cancellation of the certification of a 
check under the circumstances stated. 
As we have not published the decision 
before, we will now report the facts and 
opinion quite fully for the interest of all 
our readers. 

The facts were these: 

August 27, 1895, one Gibson drew his 
check for $500 on the Northwestern Na- 
tional of Cnicago payable to the order 
of one Goode. Goode endorsed the 
check for vaiue to one Dillaway and the 


latter sent it through his bank—the 
Shawmut National of Boston—for col- 
lection, and in September, 1895, it was 
returned to him unpaid, Later Gibson 
informed Dillaway that the check would 
be paid, if again presented, and in Feb- 
ruary, 1896, the latter sent it to his at- 
torney in Chicago, W. O. Lindley, with 
instructions to present and coliect it. 
Mr. Lindley went with the check to the 
Northwestern National and presented it 
to the paying teller. The latter looked 
at the bank’s books, saw that Gibson 
had just deposited $1,000 and thereupon 
certified the check in the usual way. 
Lindley thereupon took the check to his 
bank for deposit, but some question being 
there made that the indorsement to the 
Shawmut National had not been erased, 
he went back to the Northwestern again, 
presented the check to the teller and 
asked for the cash or a cashier’s check 
for the amount, The teller took the 
check and handed it to Mr. Dummer, 
the vice-president, The latter told Mr. 
Lindley that the teller ought not to have 
certified the check and that he intended 
to cancel the certification. Mr. Lindley 
protested and demanded the money, or 
the return of the check in the condition 
in which he had delivered it. Mr. Dum- 


mer replied that the bank was perfectly 
responsible and the cancellation made 
no difference in the legal rights of the 
parties, but that he did not want the 
check to get into the hands of a third 
party. He thereupon drew a pen through 
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the certification and returned it to Mr. 
Lindley. 

The books of the bank at the opening 
of business on the morning the check 
was presented showed an overdraft in 
the drawer's account of $675.21. The 
deposit of $1,000 was made before the 
check was presented. If the deposit of 
$t.cco applied to the payment of the 
overdraft, there was a balance of $324.79 
to the drawer’s credit when the check 
was presented. This amount the bank 
did not retain nor pay to Dillaway, but 
afterward it paid it out on other checks, 

On this state of facts, the court sus- 
tains the action of the bank in cancel- 
ling the certification and holds that Mr. 
Dillaway, the holder of the check, has 
no cause of action against it. 

The particulars of the court’s ruling 
are as follows: 

The principal question presented, said 
the court, is whether, in case a bank 
has, through mistake, certified a check 
for an amount greater than the drawer 
then has on deposit, it may, upon dis- 
covering the mistake and after the check 
has been delivered by the bank with cer- 
tification to the holder, and upon again 
getting temporary possession of it, then 
cancel the certification and _ thereby 
make the certification of no effect as be- 
tween the holder and the bank, no rights 
of other parties having intervened, and 
the holder having in no way changed 
his situation or rights between certify- 
ing and the cancellation. 

Considering this question, the court 
says that it would seem by the authority 
of text writers and the decisions of other 
states, such a mistake may be rectified 
by cancelling the certification, if done 
before any rights have intervened or 
been changed by the certification. 

The court admits that there are Eng- 
lish decisions holding, in effect, that an 


629 


acceptance is irrevocable when made 
and delivered to the holder of the bill; 
also that the decisions relied upon by 
the text writers as authority for their 
proposition, are decisions in cases of the 
certifying of promissory notes and not 
checks on banks. But, thecourt points 
out, the text writers have taken the doc- 
trine announced in these cases as apply- 
ing in principle, as well to bills of ex- 
change generally, and in the text of 
Morse and Daniel, the rule is applied to 
checks upon banks; and the court says 
it can see no logical reason why in the one 
case if such a mistake of fact may be 
corrected, when no rights have inter- 
vened or been changed so as to make 
the change inequitable, it should not as 
well apply in the other. The principle 
is the same. The court therefore holds 
the rule to be as announced by the text- 
writers and decisions to which it above 
refers. 

The court then goes On to say that 
when the $1,000 was deposited, it oper- 
ated to extinguish the debt owed by the 
depositor to the bank by reason of the 
and to leave a balance of 
$324.79 only to the credit of the drawer 
when the check was presented. The fact 
that the bank ledger did not show this 
application at the time the check was 
presented to be certified, is held unim- 
portant. The finding is held to be war- 
ranted that the certification of the check 
was given through a mistake as to the 
condition of the drawer’s account, The 
check had been previously presented 
and dishonored. When it was again 
presented, the teller learned of the 
$1,000 deposit and supposed that it was 
to the credit of the depositor and app'i- 
cable to his check. He was not aware 
that it was largely reduced in amount 
by application to the overdraft. He did 
not, knowing of the depositor’s true 


overdraft 
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balance, undertake to give further cred. 
it to the depositor by its acceptance. 
The court pointed out that there was no 
claim that anything was done by Dilla- 
way whereby his position was changed 
by reason of the giving of the certifica— 
tion and before its cancellation some 
thirty minutes later. 

A further contention was made that 
the certification should be held to have 
been valid as to the amount of $324.79, 
the true balance of the depositor. Deny- 
ing this, the court holds it is well settled 
that the balance of the depositor in bank 
being less than the amount of the check, 
the check does not operate to entitle the 
payee as against the bank tosuch small- 
er amount. 


Conditions Under Which Crain Tickets 
Need Not Be Stamped. 


BANK OF OAKFIELD, 
OAKFIELD, Wis., Nov. 16, 1899. 
Editor Banking Law Journal: 

Dear Sir:—You will please note the attached 
letter from one of my depositors, in which he 
states that a ruling has been made by the Com- 
missioner of Internal Revenue which relieves 
them from stamping checks issued to farmers 
for grain or produce, I have not seen this rul- 
ing. Will you please publish it in the JouRNAL 
for the benefit of its readers, 

Yours truly, 
W. E. BrisToi, Cashier, 


[ENcLosurE. ] 


The Lytle-Stoppenbach Company, 
Jefferson Junction, Wis., Nov. 10, 1899, 


Bank of Oakfield, Oakfield. 

Gentlemen:—According toa ruling made by 
the Commissioner of Internal Revenue, a copy 
of which we have secured from the District 
Revenue Collector, it is not necessary for our 
buyers to put revenue stamps on tickets or 
checks issued to the farmers for grain or prod- 
uce, when the tickets are made payable to them- 
selves only and not payable ‘‘to the order of” 
any one. We quote the clause referring to 
money deposited in banks. which reads as fol- 
lows: 
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‘*Under the above ruling, a bank would be 
allowed to cash grain or cotton tickets without 
requiring a stamp on said tickets, providing the 
party issuing the tickets deposits funds with the 
bank for the specific purpose of paying these 
tickets, which funds the bank must keep separ- 
ate and distinct :rom its general deposit funds, 
and providing the tickets are paid directly to 
the parties to whom they were originally issued. 
It must be understood that the funds so depos- 
ited are for the specific purpose of cashing grain 
or cotton tickets or the like, and for no other 
purpose.” 

We have instructed our buyer at Oakfield to 
discontinue putting stamps on checks which he 
issues, and to make sure that the checks are 
made payable to the party selling the grain only, 


Yours truly, 
THE LyTLe-STOPPENBACH Co. 


The ruling referred to was made Oc- 
tober 30, 1899, and is published in this 
number in our regular department of 
war revenue Official decisions having 
special reference to the banking busi- 
ness. 

In September and October, 1898, rul- 
ings were made by the department to 
the effect that grain tickets, issued by 
buyers to sellers of grain, etc,, which 
were paid by the banks and held as 
vouchers against the deposits of the 
grain buyers, were, in fact, checks or 
orders for the payment of money within 
the meaning of the war revenue law, 
and required a stamp; also that where 
such tickets were cashed by private per- 
sons under contractual relations with the 
issuers to pay same, they were likewise 
taxable as orders for the payment of 
money, no matter what the form of the 
ticket was. 

The ruling now made would seem to 
be a modification of the rulings made 
last fall, and to indicate a method by 
which buyers may issue such tickets in 
the purchase of grain, cotton, and the 
like, and have the same paid by their 
bank of deposit, without the necessity 
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of affixing stamps thereto, providing the 
following conditions are observed: 


1. The party issuing the tickets must 
deposit funds for the specific purpose of 
paying the tickets, and for no other pur- 
pose. 

2. The bank must keep these funds 
separate and distinct from its general 
deposit funds. 

3. The tickets must be paid directly 
to the parties to whom they were orig- 
inally issued. 

This is avery important ruling for the 
attention of grain buyers, and of the 
banks in the agricultural sections of the 
country. 


Protest of a Check for Unauthorized 
Signature. 


THE County NATIONAL BANK, 
CLEARFIELD, Pa., Nov, 20, 18yQ. 
Editor Banking Law Journal: 

Dear S1r:—I should be glad to have, through 
the columns of the JOURNAL, your opinion on 
the legal question involved in the following case: 

John Doe has an account with the Bank of 
Smithville; a check is presented signed “Jobn 
Doe, per Isaac Roe,” indorsed by the payee, 
Thos, Jones and the Farmers’ Bank of Jones- 
town; the Smithville Bank has never been auth- 
orized to pay any signature except that of John 
Doe himself, and they return the check without 
protest. The Jonestown Bank claims that their 
indorser is released by reason of the check not 
having been protested, and hence the Smith- 
ville bank is liable for the amount; the Smith- 
ville bank alleges that protest was unnecessary 
and in fact illegal, because the check was 
drawn by an unauthorized person, and the in- 
dorser is not released, because in accepting the 
check he took all risk of the signature. 

Respectfully yours, 
H. B, Pow t, Cashier. 


The indorser of a check engages that 
it is in every respect genuine; that it is 
the valid instrument it purports to be; 
that the ostensible parties are competent; 
and that if any of these engagements 
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are not fulfilled, the 
sued for recovery of the original con- 
sideration, which has failed, or be held 
liable as a party without proof of de- 
mand and notice. Daniel Neg. Inst., 
sec. 669 A. 

This being the law, the contention of 
the Smithville Bank is right. The check 
having been drawn without authority to 
the bank for its payment—it being acase 
of unauthorized signature—the indors- 
er’s engagement to the contrary is not 
fulfilled, and he remains liable, although 
there has been no protest, 


indorser may be 


Certified Public Accountants in Penn- 
syivania. 


First NATIONAL BANK, 

LEBANON, Pa., Nov. 16, 1599. 

Editor Banking Law Journal: 

Dear Sir:—Will you kindly 

through your JourNAL where I can obtain par- 

ticulars relating to the examination for C, P, A. 

in the State of Pennsylvania? 
Yours truly, 


inform me 


DJ.L. 


The names of the Board of Examiners, 
the rules concerning examination, and 
full particulars will be found published 
in the ‘* Public Accountant ” for Septem- 
ber, 1899, published by Wm. Hobson 
Vollum, 441 Chestnut street, Philadel- 
phia. This is a monthly publication, 
the subscription price of which is $1 per 
year; single copy, locents, 


Stamping Correspondents’ Checks. 





First NATIONAL BANK, 
Detta, Pa., Nov. 11, 1899. 
Editor Banking Law Journal: 

Dear Sir:—Referring to the decision of the 
Commissioner of Internal Revenue prohibiting 
banks affixing stamps on checks lacking same, 
we would like to know your opinion as to our 
duty under following conditions: When a check 
comes from a correspondent bank to us without 
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Stamp, would it be a violation of law for us to 
affix stamp and charge same to our correspond- 
ent? Respectfully, 


L. K. Srupes, Cashier. 


In the decision referred to, published 
in the JouRNAL for July, 1899, at page 
41, Commissioner Wilson rules: 

‘*‘Banks must not affix stamps to un- 
stamped checks presented, and must re- 
turn to the drawer any unstamped check 
presented for payment.” 

It is our opinion that this ruling cov- 
ers not only unstamped checks drawn 
by customers in the locality of the bank 
and presented to it for payment, but 
also unstamped checks or drafts drawn 
upon a bank by a correspondent in an— 
other city, and coming through the mail 
for payment. Wethink it would be a 


violation of the ruling for the bank to 
affix stamp in such latter case and charge 
the amount to its correspondent; and 
that to comply with the ruling, the bank 
would have to refuse payment and let 


the check go back. 

But if the bank receiving the un- 
stamped check is not the drawee, but 
only the indorsee of ils correspondent, 
its affixing of a stamp would not come 
within the direct terms of the prohibit- 
ory ruling, which is aimed at banks to 
which checks are presented for payment, 
and it might, in such case, be permis- 
sible, 


eee 


Demand Notes in Michigan. 


GRAND Rapips MICH., 
November 14, 1899. 
Editor Banking Law Journal: 


Dear Sir:—Note of $10,000 payable on demand 
with interest, is executed by a corporation to 
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order of one P, who indorses it, and offers same 
to bank for purchase. 

Query; Under the law of this state, is a de- 
mand note, payable with interest, a continuing 
security, not due until demanded, and the lia- 
bility of the indorser not accruing until that 
time? In other words, the design is to hold the 
note, and collect interest on it semi-annually, 
so long as the bank is satisfied with the sol- 
vency of maker and indorser, providing the 
indorser remains responsible during the period 
that the bank holds the note, 

Vice President, 


The supreme court of Michigan keld 
in the case of Home Savings Bank v. 
Hosie (See B. L. J, February 1899, p. 
104) that an ordinary demand note, pay- 
able with interest, is not a continuing 
security, but must be presented for pay- 
ment within a reasonable time and in 
case of non-payment, notice must be 
given, as in other cases, to indorsers, 
In that case, a note was executed for 
$5,000 dated January 15, 1891, payable 
on demand, withinterest. Interest was 
paid on the note quarterly from date 
until Jamuary 15, 1893, and demand of 
payment was made July 24, 1893, when 
it was protested for non payment, The 
court held demand had not been made 
within a reasonable time and the indor- 
sers were discharged. 

Tf, therefore, the bank with which our 
correspondent is connected, desires to 
purchase an indorsed demand note, with 
the idea of holding the security and col- 
lecting interest for a longer or shorter 
period, it must have the indorsers sign 
a waiver of demand and notice, before 
purchasing the note, and this will insure 
their liability, as well as that of the 
maker, for the length of the statutory 
period of limitation. 
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INTEREST ON EXCHANGE. 


By L. F. Naftzger, President Fourth National Bank, Wichita, Kan., at the Twelfth Annual 
Convention of the Kansas Bankers’ Association, Fort Scott, Kan., October 1899. 


Interest is a rental paid for the use of 
money, the principle of the obligation 
being identically the same as that em- 
braced in the payment of money for the 
use of a house. In ancient times, during 
the primitive period of man,strong preju- 
dice existed against taking money for 
the use of money, but our more rational 
civilization rejects such a fallacious doc- 
trine, for good and sufficient reason. To 
take pay for the labor of our hands, is 
perfectly legitimate. Why, then, is it 
illegitimate or unjust to take pay for the 
use of the fruit of our hands? Moralized 
reason does not and can not object to 
interest, as it is but the purchase price 
paid for the use of the product of labor. 

In discussing interest, then, its legiti- 
macy is assumed and understood. Inter- 
est, per se, being justified, we are led a 
step further and must face the query, Is 
any rate of interest right? This is a 
question identical in its ethics with such 
a one as, Is it right to demand a dollar 
per bushel for wheat? The price of 
money, like that of any other usable 
commodity, is governed by the inexor- 
able law of supply and demand, a law 
which is absolutely dominant through. 
out the world, and ranges in its auto- 
cracy from bacon to brains. 


In money 
centres like New York, Chicago and 
Kansas City, interest rates fluctuate in 


accordance with the demand for and 
supply of money. With money plenti- 
ful the rates are lowered, and vice versa. 

It is asserted that bankers can raise or 
lower interest rates, but if so it must be 


done within certain limits and in accord- 
ance with the law above pointed out. In 
a local sense a banker can lower the rate 
but he finds it very difficult, if not quite 
impossible, to raise it excepting under 
very extraordinary circumstances. 

The question of lower rates now con- 
fronts the bankers of Kansas, and al- 
ready reductions have been made in 
many of our larger towns, but a clamor 
for still further reductions is abroad in 
the land. If the Kansas banker accedes 
to this demand, will it be possible for 
him to raise this rate in the future, when, 
as is certain to happen, money again be- 
This is a grave problem 
and we must face it. An affirmative re- 
ply to such a query is impossible un- 
less the bankers in the various sections 
come to a mutual understanding and 
stand together in maintaining rates on a 
paying basis. It is acomparatively easy 
matter for one banker to secure the 
customers of another by proffering a 
lower rate of interest. and in such cases 
all competing institutions are compelled 
to lower the rate. 

As the banker's income is mainly de- 
pendent on interest, it is altogether im- 
portant that he not only have interest, 
but that he have a rate of interest which 
will yield him a profit in his business. 
Without a paying rate it is impossible 
for him to do business at all. One of the 
great problems then, for the banker to 
solve, is the “‘rate of interest’’ question, 
If he impose a rate too high, his busi- 
ness languishes for customs and sinews 


comes scarce? 
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of war. If it be too low, his business 
cannot be maintained. He must, inor- 
der to succeed, possess a hand strong 
enough and a brain clear enough to steer 
deftly by the precipice of the insuffici- 
ency of interest. 

In imposing a rate of interest the 
banker should be governed by what 
may be termed ‘‘generously equitable 
principles.” By this phrase I would in- 
dicate the idea that while the banker 
exacts a certain profit-paying rate, he 
should ever be mindful of the fact that, 
while he must have pay for the money 
he loans, his customer must have a re- 
turn for the expense consequent on hir- 
ing that money. Interests of the banker 
and his customer are, so to speak, inter- 
dependent. If the banker could find no 
one to whom loans might be made, 
Othello’s occupation would be gone; and 
a borrower cannot hire money for use 
unless he has a reasonable guaranty, 
both for himself and the banker, that his 
enterprise will prove profitable, and es- 
pecially is this position a true one in re- 
lation to security values, which are 
prone to rapid and serious fluctuations. 

The rule which should govern the 
banker is to see to it that his interest 
revenues pay him a fair profit, and then 
frankly concede the same stimulating 
encouragement and saving provisions 
for the individual into whose hands he 
places his funds at rental for a consider- 
ation intended to be mutually benefi- 
cial, The banker should not forget that 
while he takes specific, and what is 
deemed ample, security for the return 
of his money and the payment of the in- 
terest thereon, the risk of loss which he 
incurs being minimized to the utmost, his 
customer, who takes this rented money 
and invests it in this and that enterprise, 
has no such direct and saving safety 
line thrown out; he necessarily takes a 
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maximum share of the risk involved and 
consoles himself with the comforting re- 
flection that his profits will be greater, 
in the event of success in his venture, 
than those specifically covenanted for 
by the banker and secured even in the 
face of the customer’s failure. There is 
therefore, no broader, more legitimate 
field for the exercise of discriminating 
equity in business than is presented in 
the relations naturally existing between 
the banker and his customer. 

Among the marvellous phenomena at- 
tendant on the workings of the gigantic 
commercial interests of the closing years 
of the nineteenth century, exchange 
stands pre-eminent for its services to 
the human race. To the attentive stu- 
dent of financial dealings, and especial— 
ly of the methods by which different in- 
dividuals, communities and nations ex- 
change values, it seems incredible that 
commerce could rise, flourish and ex- 
pand toits present enormous dimensions 
without some system of exchange, and 
no more appalling disaster can be con- 
ceived than that of the annihilation of 
our present universally diffused method 
of exchange. 

Whoever invented, contrived or dis- 
covered this idea deserves the highest 
admiration and gratitude of men, 
Whether it was the stranger mentioned 
by Greek Isocrates, who, coming to 
Athens to buy a cargo of corn, paid for 
the same with a check on some one in 
the city of the Euxine, or the merchants 
of the Pope who drew on England’s 
sixth Henry, we may not know with 
certainty; but the idea was an immortal 
gift from the Supreme, and its utiliza- 
tion by the spirit of modern commerce 
is one of the wonders of our civilization, 
as it is one of the prime factors in the 
development and support of our civili- 
zation. 











Exchange is the method adopted by 
man for the conveyance of money from 
one individual to another, in a general 
sense, but it also includes transference 
of money between nationsas well. Itis 
the life blood of commerce, the soul of 
trade, the heart of enterprise, the back- 
bone of civilization. And all this benefi- 
cence rests to-day on the utilization of 
a substance which is comparatively de- 
vuid of intrinsic value, per se, cheaply 
produced, strikingly perishable, worth- 
less and condemned paper. Destroy the 
paper of the world and our boasted 
highest civilization known to history 
would be obliterated. 

A bill of exchange is a piece of paper 
declaring on its simple face, in terse lan- 
guage, a certain value and stipulating 
that this value shall pass with this bill 
from a specified person to a specified 
person. Exchange may be internation- 
al, as between different countries, or lo- 
cal and inland, where confined to indiv- 
uals of the same nation. 

Inland exchange is the problem we are 
considering at this time, and it is much 
simpler in its movement than foreign ex- 
change. Money is exchanged in com- 
munities mainly by check; between more 
widely separated portions of a country 
by draft. 

As interest is the rental paid for the 
use of money, exchange is the tax im- 
posed for the transfer of money. Just 
what the rate of exchange should be is 
as vital a problem as that of the rate of 
interest. It isa point always in discus- 
sion and about which, asa general focal 
centre, more or less war is being con- 
stantly waged. It is a field in which,as 
in the domain of interest rates, big lati- 
tude is open for the operation of justice, 
kindly consideration of the live-and-let- 
live sentiment, and a luminous recogni- 
tion of the dependence of man on man, 
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from the serried ranks of the million- 
marshaled wage earner to the towering 
financial colossus on the summit of cap- 
ital. 

The justice of charging an exchange 
fee is, we believe, as patent and legiti- 
mate as that wrapped up in the interest 
charge. If I desire to make a payment 
of a thousand dollars in Kansas City or 
New York, and if it is inconvenient or 
unduly expensive for me to make it in 
person, as is the case in general, I must 
utilize the services of some one else,and 
there is not a scintilla of reason why I 
should not pay such assistant for such 
service. This service is exchange, and 
by means of the simple manipulation of 
the machinery employed, my debt in 
New York is discharged in a day or two, 
and at an expense to me relatively small. 
I can afford to pay the fee required and 
am a great gainer by the transaction. 

Exchange fees, as well as interest 
rates, should and can be regulated local- 
ly by the banks, If express companies 
can universally maintain fixed charges 
for selling exchange, we see no reason 
why banks cannot maintain fixed charges 
for rendering like service. 

The success of the modern banker is, 
of course, wholly dependent upon and 
in direct proportion to the confidence we 
inspire in the community for integrity 
and good business judgment, In this 
connection it is altogether pertinent to 
state that the profits of conservative 
banking are steadily decreasing, so that 
as a rule our wealthy men are deserting 
this field of enterprise, while men of only 
moderate meansare now doing the bank- 
ing business of this and most of the 
Western States. 

In the past two or three years, a de- 
cided tendency toward the formation of 
trusts has been developed among mer- 
cantile and manufacturing institutions, 
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this step being primarily intended to 
subserve the highly important objects of 
profit and protection. So common has 
this disposition become that to. day near 
ly all of the great business interests of 
the nation are controiled more orless by 
trusts. Upto date there has been no 
formation of a banking trust, nor do we 
favor such an organization. 

We do feel profoundly impressed, 
however, with the conviction that it be- 
hooves bankers to have some decided 
understanding locally relative to inter- 
est and exchange. For this reason I be- 
lieve that the Bankers’ Association of 
Kansas will not only prove itself an in— 
strument of self-protection, but that it 
will demonstrate to our people that its 
existence is not a menace, but one 
fraught with good for the general pub- 
lic. All associations for mutual protec- 
tion and profit, are to be commended as 
long as they confine their operations to 
the domain of principle and avoid in- 
fringing on the rights of other associa- 
tions, classes or individuals, 

In prosperous times,bankers should be 
extremely cautious in loaning money on 
fluctuating securities. Especially does 
this injunction apply to cattle paper. 
Now that cattle are at a premium, it is 
doubly important that we look critically 
into the long time loan, as the liability 
of loss is always a serious one. In times 
of prosperity the banker is too apt to 
slip the least of reason, lose his head 
temporarily, and encourage rash specu- 
lation in his customers by a too facile 
willingness in placing his funds. It is 
wiser, when times are good, to be ultra- 
cautious in the handling of other people’s 
money, for if lost the banker is held re. 
sponsible,and when the crash comes woe 
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takes up her permanent abode with him 
and comfort for him is not. 

It is, we are inclined to think, appar- 
ent to all clear-headed bankers that the 
day of big returns has gone by, notenly 
in banking, but in all other forms of 
financial enterprise. For this reason the 
industry or dealing in money demands 
the utmost attention and the closest su- 
pervision in order that success may be 
achieved. We should require rigid econ- 
omy in organization and practical work 
in order that reduced rates of interest 
and profits may be counterbalanced by 
frugality in operation. This isa matter 
calling for special consideration, but it is 
one, happily, easily susceptible of prop- 
er adjustment. Unceasing vigilance is 


no more the price of liberty thanit is the 
price of success in banking, 

There is a class of people in our state 
who look upon bankers as the natural 
enemies of soeiety, as vampires who 
grow and fatten on the very life blood of 


the body politic. Serious thought on 
the part of such individuals concerning 
the responsibilities and services involved 
in banking would speedily dispel from 
the minds of all such persons this whol- 
ly unjust and absolutely baseless de- 
lusion, He who understands our civili- 
zation in its financial aspects, will read- 
ily acquiesce in the proposition that not 
only is banking a perfectly legitimate 
avocation, but that its benefits and con- 
tributions to the advancement and sta- 
bility of society, are immeasurable and 
essential, The life of the banker is one 
of unceasing toil, and mental wear and 
tear, and no man in the community car- 
ries upon his shoulders more exacting 
responsibilities than the conscientious 
banker, 
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Embracing Items of Interest in all the States. 


Readers are requested to communicate matters arising locally 


to enhance the interest and value ot this department. 


It is reported that the volume of clearings at 
Portland, Me., has decreased materially, since 
the introduction of the Boston Par Check Sys- 
tem into that state. The explanation is that 
many checks drawn on Maine banks were for- 
merly sent to Portland banks for collection; 


now they are collected by Boston banks directly. 


Representatives of the various Chicago banks 
have appeared before a banking committee, 
which met at the Union League club, of Chicago, 
and expressed their views on the question of a 
universal system of discount for out-of-town 
checks and items. was ap-~ 
pointed by the last clearing house convention ia 
Cleveland The ideais to do away with the 
annoying differences in charges on outside items 
by the various cities. 

The propositions advanced by these Chicago 
bankers were much diversified. All of them, 
however, agreed that exchange was a legitimate 
source of a bank and that there 
should be some universal system inaugurated. 
Many ot the speakers thought each clearing 
house association should be allowed to make its 
own rate of discount, the rate, however, to be 
governed by a common system. 


The committee 


income to 


Asa result of the sessions of the committee, 
it is expected that some agreement will be 
reached as to a system, and that it will be 
announced by the first of the year. 

It will be some time before it can be known 
as to whether the idea adopted by the com- 
mittee is acceptable to the various clearing 
house associations of the country. The com- 
mittee will at once enter into communication 
with the associations and find if the plan agreed 
upon is acceptable to all. If the majority ex- 
pressa favorable opinion,the system will be put 
in operation throughout the country. 


A case has arisen in Chicago where a tenant 
defended payment of rent to his landlord on the 
ground that the lease was not stamped, and 
that it, therefore, was a void contract, not en=- 


forceable against him. The case is likely to 
arouse considerable attention as it is expected 
many leases are executed without proper stamps 
and this violation of the revenue law is not like- 
ly to be detected, unless, as in the present case, 
the lease is offered in court, as evidence. Itis 
reported that Justice Fitzgeraid, before whom 
the case was heard, expressed the opinion that 
failure to comply with the law in stamping the 
lease violated the contract, or rather made it 
If this opinion is sustained, it will 
lead to important results, if the supposition is 


no contract. 


correct that there are in existence, many un- 
stamped leases. Tenants will be quick to seize 
upon this fact to escape payment of rent; and, 
if the landlord brings the instrument into court 
for enforcement, he then makes evident his 
violation of the revenue law, and subjects him- 
self to heavy penalties. 


Arrangements are being made for a meeting 
of the internal revenue collectors of the country 
inthe near future. The place of meeting will 
probably be Washington, and the object isthe 
betterment of the service. 

The conference will consider what modifica- 
tions should be made to rid the taxpayers of the 
vexatious features of the internal revenue law. 
It is believed the result of such a conference 
would prove of great benefit to the United 
States commissioner in his recommendation to 
congress. 

With a view to this conference, many of the 
collectors are now requesting the taxpayers in 
their districts to submit suggestions for the bet- 
terment of the service and as to how the revenue 
can be collected with less hardship on the tax- 
payer. The meeting will be held some time 
between now and the first of the year. 


The expose of the ‘‘Franklin Syndicate” of 
Brooklyn, conducted by one W, F. Miller, shows 
how easy it is to dupe a large number of people, 
who ought to know better. The syndicate not 
only promised, butactually paid, up to the time 








its methods were questioned by the authorities 
ten per cent.a week, or 520 per cent. a year on 
every dollar deposited. Anybody with a grain 
of common sense ought to know that it is an 
absolute impossibility to earn this rate of inter- 
est, either by legitimate or illegitimate invest- 
ment or speculation, and that the only way such 
interest could be paid to depositors, was out of 
other and an increased volume of later deposits. 
This is just what was done, according to all ac- 
counts, Knowledge of the fabulous rate of 
interest received by the earlier depositors quick- 
ly spread, each earlier depositor became a very 
productive agent for a large increase of later 
ones, and the number of depositors and amount 
of deposits accordingly increased in somewhat 
of a multiplying ratio. 

If there is no law under which such opera- 
tions come under the investigation and scrutiny 
of the bank department, as we believe has been 
stated, a law should be at once passed conferring 
the necessary poweron the state superintendent, 
to investigate all classes of operators who solicit 
and receive on deposit the funds of others for 
loan, investment and speculation, whenever his 
suspicions concerning the legitimate character 
of their dealings are aroused. 


Chicago is to have new clearing house quar- 
ters. Atarecent meeting the clearing house 
committee were authorized to lease part of the 
bank floor of the Merchants’ Loan and Trust 
building, Clark and Adams streets. The bank 
will be located in the cornerof the building, and 
the clearing house will occupy 45 by 99 feet 
next the Chicago Edison building in Adams 
street. The new clearing room will be ready 
by May, 1900. ~ 


A number of the banks in Philadelphia are 
now using credit statement blanks in the form 
suggested by James G. Cannon, vice-president 
of the Fourth National Bank of New York City. 
One of the clauses in these blanks provides that 
in the event of the failure of the borrower, the 
obligation to the bank shall become due imme- 
diately. A member of the Philadelphia bank- 
ing fraternity has expressed the view that this 
would be sufficient to authorize the immediate 
collection of single-name paper, before its due 
date, upon the happening of the event, but that 
in the case of double-name, indorsed, paper, 
the indorser’s liability could not be brought to 
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an earlier maturity, unless the indorser also, 
subscribed to the credit statement, 


BOOK NOTES. 
Curiosities of Law and Lawyers—By Croake 
James: New York, Funk & Wagnall Co., 1899, 


This is a book compiled by Croake James, 
who has been a practising lawyer for over halfa 
century, and has now, upon retirement, com- 
pleted for the use of his companions, a repertory 
of good things relating to the lawyers’ pro- 
fession. The book contains many favorite 
Sayings, standard illustrations, golden sen- 
tences, exploits of legal heroes, jests, explana- 
tions of curious and memorable doctrines and 
incidents, which make up the ‘‘natural history” 
of the Lawyer Tribe. Not only to lawyers, but 
to the vast army of their clients, this work will 
prove entertaining in the highest degree. It 
contains 770 pages, with a full index. The 
price of the work is $3.00. 





ADVERTISING MANAGERS’ COLUMN. 


Alex. Whitely, Dept. S., 62 Dey St., New York, 
advertises with us the W. & H. Grip Machine, 
an illustration of which appears in this number, 
This is said to be the best device for the cure of 
insomnia, writers’ and bicycle cramp, nervous 
trembling and for the promotion of muscular 
development, The price, $1.00 per pair, should 
induce many orders. 


Among those things which go to make up the 
perfect equipment of the banker’s home, an 
elegantly constructed billiard or pool table is one 
of the most desirable. In this number we illus- 
trate a table, complete in every particular, with 
the unique feature that it can be converted into 
a six foot, richly upholstered couch. This is 
manufactured by the Balke Manufacturing Co., 
g2 Griswold St., Detroit, Mich., sole manufac- 
turers for America. The company write: ‘‘We 
are receivirg a great many inquiries from 
bankers concerning our tables.” We request 
those of our readers who are interested to send 
for an illustrated catalogue. The enjoyment 
and comfort to be derived during the winter 
months from an elegant article of this nature, it 
is unnecessary to dwell upon. What could be 
better for a Xmas present? 





Connoisseurs of good whiskey should consider 
the offer of Louis Zapp & Co., of Louisville, Ky., 
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made in this number, to deliver, for $4, one 
gallon of the celebrated, pure, hand-made, nine 
year o'd J. H. Baker Kentucky Whiskey This 
whiskey is universally renowned for its ex- 
cellence, purity and rich flavor. 


A Profession Taught by Mail—The Williams’ 
Trade School for Fine Arts, Kalamazoo, Mich., 
is advertising to teach ‘‘Patent Practice” by 
mail, Their method is entirely individual. The 
earnest, amLitious young man, who is being 
self-educated, be:.use unable to secure the aid 
of instructors, w ll find there a teacher who will 
point the way to the acquirement of a thorough 
knowledge of a valuable profession for those 
who wish to devote a life work toit, The field 
is a constantly widening one, and the business 
offers magnificent opportunities. See advertise- 
ment in this number. 


The attencion of our readers is called to the 
advertisement of the D. MacClement Novelty 
Co., of Evansville, Ind., published elsewhere in 
THE JoURNAL. This company are manufac- 
turers and manufacturers’ agents for all kinds 
of specialties. In their advertisement they are 
oftering three very useful articles for the 
use of office men. The Hard Rubber Pencil 
Holder is the neatest and handiest article 
of the kind ever offered—it is light and 
durable and nothing about it to get out of 
order. The Double Line Ruling Pen should be 
on every book-keeper’s desk-—it saves time, etc, 
The Shoe Polish, which they offer free, is man- 
ufactured by the firm. They defy other black- 
ings to do the work that theirs will, with as 
little blacking and labor. Write them regarding 
the Rheinische Gumi (Rubber) Waterproof 
Collars, etc. 


The Wonder of the Age.—An instrument that 
is causing wonder among the medical profession, 
ana bringing joy to many a home, is the won- 
derful Actina Pocket Battery which is making 
the blind see, and the deaf hear. It cures, 
without cutting or drugging, the most obstinate 
cases of eye, ear or head troubles; and usually 
after the physician has failed to effect a cure, 
Thousands all over the country have been cured 
by this instrument and speak high in its praise. 
Ex-Major General Alexander Hamilton says, 
‘I cannot express the benefit myself and others 
have derived from the use of the Actina; you 
are public benefactors.” Many other well 
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known people speak in the highest terms of the 
Actina; and an instrument that will improve, 
and even restore the eyesight, and cure deaf- 
ness without any risk, certainly deserves the 
greatest praise. For full information of the 
Actina,address the New York & London Electric 
Association, 929 Walnut St., Kansas City, Mo. 


J. T. Cheney, manager of the “B. & T. 
Polisher Company,” whose advertisement has 
been running for the last two months in THE 
JOURNAL, writes us that he has received a num- 
ber of orders since the advertisement was in- 
serted and that it has proved a paying invest- 
ment. He further says: *‘A bank president on 
Woodland Avenue, Cleveland, bought one of 
these polishers on a Saturday evening for his 
home, from the Cleveland agent of the com- 
pany, and on the following Monday telephoned 
for another for his bank employees.” The pol- 
isher seems to be a very desirable article for 
use in banks and other offices. 


Bankers and other readers desirous of making 
presents at the Christmas holiday season, will 
be interested in the fine gold jewelry and ster- 
ling silver display of Baird, North Co., Goid 
and Silversmiths, 259 Essex Street, Salem, Mass. 
as illustrated in this issue of the Journal. From 
their variety of wares in sterling silver and solid 
gold, abundant opportunity is offered fora de- 
Sirable selection, and by dealing direct with the 
manufacturers, the purchaser saves at least one. 
third of what he would otherwise have to pay- 
The company guaranties satisfaction and safe 
delivery and will return the money if desired. 
Nothing could be fairer than this. 





We invite attention to the advertisement of 
Rubber Stamp Racks sold at 50 cents per dozen, 
by J. H. F. Dixon, 1312 Filbert St., Philadel- 
phia. They are very desirable for all who have 
much use for rubber stamps. 


Nowhing is more convenient in the bankers’ 
office, or library at home, than a Rotary Book- 
case from which, beside his chair, any desired 
book can be taken without rising. The Sargent 
Manufacturing Company, of Muskegon, Mich., 
make a specialty of such rotary bookcases and 
we desire to invite attention to their advertise- 
ment appearing in this issue, wherein, also, is 
displayed another of their specialties, namely, 
an invalid’s rolling chair. We would recom- 





640 


mend all interested to write this company fo 
catalogue and prices. 


Comfort in sickness is a most essential requi- 
site to the recovery of those affiicted. Baker's 
Adjustable Bedside Table, illustrated in our ad- 
vertising pages, is a perfect device for comfort. 
This table isentirely independent of the bed, 
and in no way rests upon it, therefore the pa- 
tient does not suffer the least burden or inter- 
ference, but is enabled to conveniently enjoy a 
meal, or read with all possible comfort. J. R. 
Baker & Sons Co., 87 Wayne St., Kendallville, 
Ind., will send descriptive pamphlet free, 


There appears in this issue of the Journal, an 
advertisement of a very valuable treatise on the 
subject of Bookkeeping. This is a new work 
and includes the latest and best methods used 
by business houses, The fact that the author 
has had years of experience as a teacher and 
auditor is sufficient to pfove the value of the 
work. The subjects are carefully explained 
and illustrated by examples and rulings of all 
books used. This work is offered to our read- 
ers at about half the price usually asked for a 
publication of this kind. For price, see adver- 
tising pages. C. W. Benton, Publisher, Val- 
paraiso, Ind. 


An investment that pays, and one of interest 
to economical investors, is found among our ad- 
vertising pages. The Ross Radiator Co, of 
Newburgh, N. Y., have recently patented a neat 
little device by which one can utilize the valuable 
heat that is otherwise wasted up the chimney, 
from cook stoves, furnaces, etc. The result is 
guaranteed, and the standing of this company is 
sufficient to warrant the smallinvestment, The 
question is not whether you can afford a radiator, 
but whether you can afford to waste the price of 
one in fuel every winter, 


“The Missing Link.” When you see these 
words you are apt to think of the orang-outang, 
but in this case it is a tie and scarf holder, illus- 


trated in this Journal, The Missing Link, for 
30 years the leader in tie holders, was patented 
by the originators and manufacturers of our 
country’s best styles and grades of shirts, col- 
lars and cuffs, the firm of Earl & Wilson. The 
Missing Link is still living, and can be had from 
furnishers, or from Klaus Hellstrom, Evanston 
Ave., Evanston, Ill., on receipt of to cents and 
your address, 


THE BANKING LAW JOURNAL. 


The Gilbert & William son Manufacturing Co. 
No. 46 Elm St., Rochester, is doing a big busi- 
ness with their patent Gilbert heel cushion. The 
heel cushion has been on the market a sufficient 
length of time to demonstrate its entire practi- 
cability and usefulness. These cushions are 
made for both men’s and ladies’ shoes. They 
are so constructed as to form a perfect and per- 
petual cushion beneath the heel, effectually re- 
moving all jar in walking, adding elasticity to 
the step and a feeling of comfort and ease to the 
entire body. The cushions are adjustable in 
height from one-quarter to one inch, and can be 
made higherif desired. They fitin an ordinary 
shoe and quickly mold themselves to the exact 
shape of the foot. It is claimed for the cushion 
also that it supports the instep, prevents broken 
arches, and equally distributes the weight of the 
body upon the feet, They are useful to persons 
one of whose limbs are shorter than the other, 
doing away with thick sole shoes. For this pur- 
pose they are made as thick as three inches. A 
book describing the cushion and other novelties 
of this company can be had for the asking. 


The Havill Deposit Ledger advertised in this 
issue has been in use for the past four years. It 
has received the approval of banks and bankex- 
aminers. It is the only deposit ledger recom- 
mended over the personal signatures of state 
officials and bank examiners. It possesses 
many advantages over the other systems of de- 
posit ledgers, among which are details of ac- 
counts compactly grouped, only the balances of 
active accounts handled to take a daily trial bal. 
ance. Balances of accounts referred to without 
opening the pages of the ledger, and many other 
advantages. 


The attention of all who use razors is invited 
to the advertisement of a preparation of steel 
dressing for razor strops, announced by Messrs. 
Cline, Cassil & Co., 313 Huron St., Toledo, O. 
They assert that ‘‘a superior razor will be ruined 
by the use of an inferior strop,” and that ‘‘an 
unquestioned principle is that it requires steel 
to put a fine and perfect edge upon steel.” A 
strop that is dressed with their preparation will 
have within a few weeks a smooth, steel sur- 
face, that never fails to put a fine, perfect edge 
upon arazor. They say that emery ruins the 
strop and they desire to impress the idea that 
there is absolutely no emery in this preparation 
to spoil the edge of the razor, and that it is just 
as represented in the advertisement. 





